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ABOUT THE SPEAKERS 

FACULTY 
 
Hon. Dennis J. Smith (Ret.), The McCammon Group / Fairfax  
 
Judge Dennis J. Smith (Ret.) was born in Brooklyn, N.Y. and graduated from Brooklyn College 
in 1975. He received his law degree from Washington College of Law of the American University 
in 1978, was admitted to the D.C. bar in 1978, and to the Virginia bar in 1979.  He served as a 
member and chairperson of various committees of the Fairfax Bar Association, the Board of 
Governors of the Family Law Section of the Virginia State Bar as an attorney and then as the 
Circuit Court representative on the Board. He was a principal in the firm of Shoun, Smith & Bach, 
P.C., concentrating in family law matters. He was a Commissioner in Chancery for the 19th 
Judicial Circuit from 1987-1995 and was a Substitute Judge for the General District and Juvenile 
& Domestic Relations District Courts from 1990 until his appointment to the Circuit Court of 
Fairfax County in June 1995. He served as Chief Judge of that court from 2007 until his retirement 
in 2015 after which he served as Designated Judge until 2024. Since his retirement he has also 
been an independent contractor with the McCammon Group conducting mediations and 
arbitrations. He has lectured for many organizations including the Virginia State Bar, Virginia 
CLE, local Bar Associations, the National Business Institute, the National Judicial College and the 
Judicial Conference of Virginia. He taught Virginia Family Law as Adjunct Faculty for George 
Mason University School of Law from 1999 to 2016.  He was a member and past president of the 
George Mason University Law School Inn of Court. He served as member of the Boyd-Graves 
Conference from 1994 to 2017. He was a member and Chairperson of the Judicial Education 
Committee of the Judicial Conference of Virginia.  He was a Virginia representative to the 1999 
National Symposium on the Future of Judicial Branch Education.  He was a part of the Pro Se 
Litigation Planning Committee of the Supreme Court of Virginia.  He served as Chairperson of 
the Committee for the Workshop on Handling Capital Cases offered by the Judicial Conference of 
Virginia and served as faculty for this annual course.  He also chaired the Virginia Supreme Court’s 
Advisory Committee on the Establishment of a Family Court in Virginia.  He served on the 
Virginia Civil and Criminal Bench Book committee from 2012 to 2022.  He has one daughter, a 
son-in-law, and 4 grandchildren.  As a personal triumph in the face of years of professional 
experiences with marriage, he and his wife have been married for 50 years. 
 
Nanda E. Davis, Davis Law Practice PLLC / Roanoke 
 
Nanda Davis opened her law firm, Davis Law Practice, in Roanoke in 2014. She specializes in 
divorce, custody, and matters involving Child Protective Services. She received her training in 
mediation at the Harvard School of Law, Program on Negotiation, and offers mediation in family 
law matters. She is the former president of the Salem Roanoke County Bar Association and the 
former president of the Roanoke Chapter of the Virginia Women’s Attorney’s Association. Her 
articles have been published in Virginia Lawyers Weekly, the Family Law Quarterly and Above 
the Law.  She is currently serving on the Board of Governors for the Family Law Section, and she 
received the Virginia Lawyers Weekly Influential Women of Law Award in 2020.  She received 
her B.A. in philosophy from the University of Virginia in 2008, and her J.D. from George Mason 
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School of Law, magna cum laude in 2012.  
 
Natalie Goldberg, LCSW / Falls Church and Washington, DC  
 
Natalie Goldberg, LCSW is a licensed clinical social worker who has worked with children, 
adolescents, adults, and families for the past twenty plus years. Her work focuses on helping clients 
navigate the challenges of separation, divorce and other life transitions. She routinely serves as a 
Collaborative divorce coach, child specialist, parent coordinator, mediator, and divorce consultant. 
She regularly trains mental health professionals, attorneys and financial professionals in advanced 
collaborative and conflict resolution skills. Natalie was trained in the Collaborative process in 
2013. She has served as President and Board member of the DC Academy of Collaborative 
Professionals and as a Board member of the Collaborative Professionals of Northern Virginia. She 
has held the position of co-chair of the Education Committee for both practice groups. She has 
served on the Equity & Inclusion Committee for the International Academy of Collaborative 
Professionals for the past three years and is a member of 2021-2022 IACP Leadership Academy.  
She has also served several years on the Board of the Collaborative Project of DC and the DCACP 
Public Outreach Committee for which she regularly co facilitates a free monthly workshop on 
divorce processes in DC called Third Thursday.   
 
Daniel L. Gray, Cooper Ginsberg Gray PLLC / Fairfax 
 
Daniel L. Gray is a founding member of Cooper Ginsberg Gray, PLLC in Fairfax, Virginia. 
Following his graduation from law school, he served as a judicial clerk in the Fairfax County, 
Virginia Circuit Court until 1997, when he began practicing family law. He is a past President of 
the Virginia Chapter of the American Academy of Matrimonial Lawyers and is the Virginia 
representative to AAML National, is the Chairman of the Virginia Family Law Coalition, is former 
Chairman of the Virginia State Bar Family Law Section, is former Chairman of the Fairfax County 
Bar Association Family Law Section, has published various articles on family law matters, and 
lectures extensively on family law and ethics matters in Virginia, Maryland, and the District. Mr. 
Gray is a member of the District of Columbia, Maryland, and Virginia Bars. He earned a J.D. from 
the George Mason University School of Law, and a B.A. from the University of Virginia. 
 
Brian M. Hirsch, Hirsch & Ehlenberger / Reston 
 
Brian has practiced Family Law in Northern Virginia since 1989, and is a partner in Hirsch & 
Ehlenberger, P.C. in Reston.  He graduated The American University, Washington College of Law 
in 1985.  Brian is the immediate-past editor of the Virginia Family Law Quarterly, a past Chair of 
the Board of Governors of the Family Law Section of the Virginia State Bar, a fellow of the 
American Academy of Matrimonial Lawyers, and a member of the VBA Family Law Coalition.  
He is also certified by the Virginia Supreme Court as a family mediator, and a frequent speaker on 
family law and family mediation.  In 2015, he was appointed as a substitute judge for the Juvenile 
and Domestic Relations District Court, and authored the Virginia Family Law Trial Handbook in 
2017. 
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Eric Rollinger, Stein Sperling Bennett De Jong Driscoll PC / Rockville, MD 
 
Tax law attorney and Certified Public Accountant Eric Rollinger is a multifaceted member of Stein 
Sperling's nationally recognized tax litigation and controversy team. He takes great pride in having 
successfully settled hundreds of disputes with the IRS and state taxing authorities. Eric brings a 
wealth of knowledge and experience to his clients' cases. Detail-oriented and practical, Eric 
provides each client with an informed course of action structured around the unique aspects of the 
case. He recognizes that financial concerns often keep clients up at night and, maintaining open 
lines of communication at all times, he works hard to resolve their cases efficiently and optimally. 
As a Certified Valuation Analyst (CVA), Master Analyst in Financial Forensics (MAFF) and 
Master of Professional Accountancy (MPA), tax controversy and litigation support cases 
especially appeal to Eric, and he frequently provides relevant support in the areas of income 
analysis, tracing, tax consequences of marital awards, corporate structures, business valuation and 
financial forensics. Eric is actively involved in many professional organizations both on national 
and state levels, staying current with evolving tax laws and regulations. He has co-authored articles 
on maximizing deductible expenses and implications of tax incentive challenges in the Journal of 
State Taxation and MACP Statement magazines. 

Bruce H. Russell, II., Bruce H. Russell, II, PC / Lebanon 
 
Bruce has practiced law for over twenty years, mainly in the courts of his native Southwest 
Virginia.  In that time, he has been a prosecutor, law professor, member of a small firm, and solo 
practitioner, and is proud of his service to his Commonwealth and community in each of these 
roles.  In recognition of his extensive and continuing service to the bench, bar, and public, Bruce 
was named the 2023 Virginia State Bar Local Bar Leader of the Year. Rated AV Preeminent* by 
Martindale-Hubbell, Bruce has received the highest peer rating standard.  For more than 130 years, 
Martindale-Hubbell (the premiere directory of attorneys) has been evaluating attorneys for their 
strong legal ability and high ethical standards through a Peer Review Rating system.  The AV 
Preeminent rating is given to attorneys who are ranked at the highest level of professional 
excellence for their legal expertise, communication skills, and ethical standards by their peers. He 
has been selected as a Fellow of the Virginia Law Foundation.  The Foundation supports projects 
throughout the Commonwealth that facilitate access to justice, promote an appreciation and 
understanding of the Rule of Law, and provide law-related education in support of these 
ideals.  Fellows are recognized as leaders in the profession, not just in their practices but in their 
communities, and comprise a group of more than 600 of the best and brightest legal practitioners, 
committed to the highest ideals of the law and to the concept of the citizen lawyer.  Nominees are 
put forth confidentially by their peers, and voted upon by a blue-ribbon panel of distinguished 
practitioners.  Bruce is one of only a handful of Fellows from Southwest Virginia. He is honored 
to have been named a Leader In The Law by Virginia Lawyers Weekly, an award which recognizes 
the lawyers across the Commonwealth who are setting the standard for other Virginia lawyers. 
“Leaders” are recognized for changing the law, serving the community, changing practice or 
improving Virginia’s justice system, among other accomplishments. Bruce graduated from 
Richlands High School, The University of Virginia (where he served on the Honor Committee and 
its Executive Committee as Chairman of the Bad Check Committee), and the University of 
Richmond’s T.C. Williams School of Law.  He began his legal career in Charlottesville at the turn 
of the century with the boutique firm of Thompson & Hagy, focusing on representing small high-
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tech companies, primarily start-ups.  He soon returned to the hills of his youth in Southwest 
Virginia, pursuing an opportunity to join the Buchanan County Commonwealth’s Attorney’s 
Office as that office’s only full-time assistant.  While there, he prosecuted everything from murder 
to the theft of fighting roosters.  Shortly after arriving in Grundy, the Appalachian School of Law 
brought him onboard as an adjunct faculty member at the then-fledgling school. Returning to 
private practice in 2003, Bruce joined the law firm of Bolling & Hearl (eventually Bolling Hearl 
Russell), working out of Abingdon and Richlands, plus parts in-between.  Bruce established his 
own firm in 2009, sharing space in Lebanon with the Hall-of-Fame attorney Steve Quillen.  He 
continues to practice law throughout Southwest Virginia, including offices in Abingdon and 
Tazewell. Bruce logs thousands of miles each years traveling between the courthouses of the 
Western end of the state.  He thinks of himself as the modern evolution of the “Virginia Country 
Lawyer,” and his successful general practice encompasses criminal defense, traffic citations 
ranging from speeding tickets to DUI, domestic relations, plaintiff’s litigation including personal 
injury, and whatever comes in through the door on any given day.  He is the longest-serving 
President of the Russell County Bar Association, having held the presidency since 2013.  Under 
Bruce’s leadership, the Russell County Bar was awarded the Virginia State Bar’s Award of Merit 
for outstanding projects and programs in 2021, 2022, and 2023.  Currently President of the 28th 
District Criminal Defense Bar, Bruce also serves on the board of the Southwest Virginia Legal Aid 
Society.  He was previously a board member of that group’s predecessor organization, Client-
Centered Legal Services.  He is Past President of the Virginia Mountain/Valley Lawyers’ Alliance, 
and is a member of the Boyd-Graves Conference**, for which he serves on the Steering 
Committee.  He has been elected by his peers to represent the 28th Circuit on Bar Council (the 
Board of Governors of the Virginia State Bar), and is currently serves on the Bar’s Executive 
Committee under President Chidi James.  His other service to the State Bar includes the Special 
Committee on Bench-Bar Relations (currently Vice-Chair) and the Judicial Candidate Evaluation 
Committee.  He is part of the 2024 VSB Strategic Planning Initiative, and is a faculty member of 
the Harry L. Carrico Professionalism Course.  Bruce has also served as the President of the 
Watauga Elementary School P.T.O.  Other board and committee memberships include the 
Cumberland Plateau Planning District Committee Advisory Board, the Regional Bench-Bar 
Conference Planning Committee, the Russell County Court Improvement Committee, Washington 
County Schools Superintendent's Parental Advisory Committee.  He is President of the Virginia 
Alpha Delta Phi Alumni Chapter, and is on the board of the University of Virginia Southwest 
Virginia Alumni Association.  For several years, Bruce coached as many as three teams at a time 
for the local youth soccer organization, Highlands Soccer Club, and served as the club’s legal 
counsel. He has been happily married to Shannon, a public school special education teacher, since 
2007.  They live in Abingdon with their two sons, Clark (15) and Eamon (12), plus canine 
companions Huckleberry, Tiger Lily, Finn (long-haired miniature dachshunds), and Luna (a 
Goldendoodle).  Bruce is a Kentucky Colonel, a Freemason, and a Shriner. Bruce has been 
privileged to represent thousands of clients from all walks of life in his twenty plus years in 
practice.  Additionally, he has mentored several young attorneys as they have begun their journeys 
in the law.   He is proud to have received the Martindale-Hubbell Platinum Client Champion 
Award based upon the experiences of his numerous highly satisfied clients, is ranked among the 
Top-Rated Lawyers In Virginia, was selected to Law Eagles of America, has been named a Lawyer 
of Distinction, and previously received the Martindale-Hubbell Client Distinction Award.  He was 
listed on the 2022 Pro Bono Service Honor Roll, and was a Get To 30! Pro Bono honoree. Bruce 
currently lives in Abingdon, and practices out of offices in Lebanon, Abingdon, and Tazewell. He 
can be reached at 276.889.1750, or by email at bruce@bhr2law.com. *The highest rating possible. 
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This is given to attorneys who are ranked at the highest level of professional excellence for their 
legal expertise, communication skills, and ethical standards by their peers AND the judiciary. 
**An invitation-only group of lawyers, professors and judges representing a wide variety of 
practices throughout the Commonwealth, who meet and attempt to reach consensus about ways to 
improve the law. 
 
Craig W. Sampson, Barnes & Diehl, PC / Richmond 
 
Craig W. Sampson is President of Barnes & Diehl, P.C. in Richmond, Virginia. He handles 
complex divorce, custody, and support matters in courts throughout the Commonwealth. Before 
joining Barnes & Diehl, he was the principal of Sampson Law Firm, P.L.C., where he handled 
family law matters and criminal cases at all levels of the state and federal systems, including 
successful petitions for writ of certiorari to the United States Supreme Court. He is a past president 
of the Federal Bar Association (Richmond) and the Metro Richmond Family Law Bar Association. 
He lectures semi-annually on the Updates in the Law at the Advanced Family Law Seminar hosted 
by Virginia CLE, and he has presented on multiple occasions at the Bench Bar Conference in 
Richmond. Craig has published many articles over the years in the Virginia Family Law Quarterly. 
He was an adjunct professor of Family Law Ethics at the University of Richmond School of Law 
from 2016 to 2019, and he was a recipient of the 2017 Leader in the Law Award. He currently 
serves on the Board of Governors for the Family Law Section of the Virginia State Bar. He is also 
a co-author of the family law treatise known as “Virginia Practice: Family Law -Theory Practice 
and Forms” which is published annually by Thomson Reuters. 
 
Lawrence P. Vance, Buchbauer & McGuire, PC / Winchester 
 
Lawrence P. Vance graduated in 1987 with a B.S. in Economics from Virginia Tech and is a 
1999 graduate of the George Mason University School of Law where he graduated cum laude. 
He is licensed in Virginia and Maryland. Mr. Vance became a Fellow in the American Academy 
of Matrimonial Lawyers in 2013. He joined the firm of Buchbauer & McGuire, P.C. in January 
2007.  Mr. Vance left a career of law enforcement in 1996 to study law. He interned in the Attorney 
General’s Office of Virginia and was a summer clerk for the Honorable Justice Lawrence Koontz 
of the Virginia Supreme Court.  Prior to joining Buchbauer & McGuire, P.C., Mr. Vance was a 
principal in the firm of Vance & Smalls, P.C. in Winchester and an associate in the Law Offices 
of Franklin R. Blatt, P.C. in Harrisonburg, Virginia. Mr. Vance maintains a practice focused on 
family law and has been a Substitute Judge in the 26th Judicial District since 2015.  He is a past 
Chairman of the Board of Governors of the Family Law Section of the Virginia State Bar.  He was 
a member of the Virginia Supreme Court’s Workgroup on Guardian ad litem and part of the 
Workgroup on the Expansion of the Jurisdiction of the Court of Appeals. He served for three years 
as the Bench-Bar Committee Chairman of the Winchester-Frederick County Bar Association.  He 
has written articles in the Virginia Lawyer and the Virginia State Bar Family Law Quarterly.  Mr. 
Vance previously presented continuing legal education for Virginia CLE, the Virginia Chapter of 
the American Academy of Matrimonial Lawyers, and the Virginia State Bar. 
 
 
Barry J. Waldman, Waldman & Associates PLLC / Fredericksburg 
 
Barry is the Member-Owner of Waldman & Associates, PLLC, a Fredericksburg Area Law Firm 
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focused on Family Law and its related legal issues. He handles Contested Divorce Proceedings, 
Complex Custody and Support issues, and Premarital Agreements.  Barry regularly appears before 
the Courts of the 15th Judicial Circuit and the Courts of Orange County, Virginia. Mr. Waldman 
holds an AV Rating from Martindale Hubbell and a perfect 10.0 Rating from AVVO. Mr. 
Waldman has been named both a Super Lawyer and a Rising Star by SuperLawyers.com (Thomson 
Reuters) in the area of Family Law.  Mr. Waldman is a Member of the Board of Governors of the 
Family Law Section of the Virginia State Bar and has previously served as the Chairman of the 
Children and the Law Commission of the Young Lawyers Division of the Virginia State Bar. Barry 
was honored as a member of the Top Ten of the Next Generation of Business Leaders by the 
Fredericksburg Regional Chamber of Commerce. Barry is a graduate of the Leadership 
Fredericksburg Program and served as the Chairman of the Advisory Board for the program. He 
is a graduate of the University of Virginia, and the School of Law at the University of Richmond. 
 
 
MODERATOR 
Regina F. Amick, Wolcott Rivers Gates / Virginia Beach 
 
Regina F. Amick was raised in Maryland and has been licensed to practice law in Maryland since 
2003 and in the Commonwealth of Virginia since 2005.  Ms. Amick has focused her practice solely 
on domestic relations matters including divorce, separation agreements, spousal support, division 
of property and retirements, child custody, child support.  She has extensive experience handling 
complex business and property divisions, utilizing experts spousal support matters, business 
valuations and property valuations.   She also has extensive experience in military divorces and 
related military  retirement and VA disability issues. Ms. Amick has been with Wolcott Rivers 
Gates since 2008 and currently serves as one of the managing partners. Ms. Amick currently serves 
as Chair of the Virginia State Bar Board of Governors for Family Law, after having served as 
Vice-Chair and Secretary in years’ past.  She is also an active member of the Virginia Bar 
Association and holds the position of Vice Chair for the Domestic Relations Executive Council, 
after having served multiple years as the Continuing Legal Education Chair, coordinating, and 
teaching statewide lectures and seminars to her peers. She has served on the Virginia Bar 
Association's Commission on the Needs of Children, and volunteers with the C.L.A.S.S. Program 
of the Virginia Beach Bar to assist victims of domestic violence.  She has served as co-chair to the 
Norfolk Portsmouth Bar Association Continuing Legal Education Committee, where she 
coordinated and/or moderated or served as faculty to numerous CLEs. Ms. Amick holds the 
position of Vice President in the I’Anson-Hoffman American Inn of Court, which strives to 
maintain civility and professionalism to the practice of Family Law. Ms. Amick has been 
recognized within the profession for the following achievements: Influential Women of Law, by 
Virginia Lawyers Weekly, 2020, Top Lawyers of Coastal Virginia in 2017 – 2022, Legal Elite 
2018 – 2023, Best Lawyers U.S. News and World Report, Super Lawyer 2021, 2022, 2023.  Ms. 
Amick has coordinated, moderated or served as faculty in numerous local and statewide CLEs.  In 
June 2023, the article: The Business of Marriage: The Non-Divorce Attorney’s Impact on a 
Divorce, by Regina F. Amick and Andrew T. Richmond was published in Virgina Lawyer, The 
Official Publication of the Virginia State Bar, Volume 72, Number 1. Ms. Amick serves on the 
Board of Directors for the Virginia Beach Neptune Festival and was honored to be named a Triton 
on the 2023 Royal Court.  
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I. INTRODUCTION

A. ABBREVIATIONS

Throughout this outline, the following abbreviations are used:

a. “GAL” refers to a guardian ad litem. “DSS” refers to the Department
of Social Services. “DCSE” refers to the Division of Child Support
Enforcement. “PSA” refers to a property settlement agreement.
Where used, “COA” refers to the Court of Appeals.

b. Any Rules cited are the Rules of the Supreme Court of Virginia.
“Code” refers to the Virginia Code as does any statute cited by a
section number. “Guidelines” refers to the child support guidelines
found in Virginia Code §§ 20-108.1 and -108.2.

c. The “trial court” refers to a circuit court. JDR refers to the Juvenile
and Domestic Relations District Court. The “Court” refers to the
Court of Appeals or the Supreme Court, depending on which issued
the opinion. Unless labeled otherwise, the opinions are from the Court
of Appeals.

d. The parties in cases dealing solely with child custody and/or child
support are named as “Mother” and “Father.” Otherwise, the parties
are named as “Wife” and “Husband.”

B. PUBLISHED AND UNPUBLISHED CASES

Published cases are in Bold in the outline. Pursuant to Code § 17.1-413, only
Court of Appeals opinions having “precedential value” or “otherwise having
significance for the law or legal system” are reported. The same is true for
the Supreme Court of Virginia. However, we have included every relevant
published and unpublished family law case decided by the Court of Appeals
since September 6, 2023, through April 18, 2024. Although unpublished
cases should not be cited as precedent, they may still provide valuable
illustrative information.
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II. PROCEDURAL ISSUES

A. JURISDICTION

Sultan v. Malik 
October 30, 2023 
Alexandria Division - Eastern District of Virginia 
No. 1:23-cv-00457 
Published  

Husband claimed that during their divorce and custody proceedings, Wife, various 
Commonwealth judges, ex-wife’s attorneys, and expert witness violated his Fourteenth 
Amendment rights. Additionally, Husband claimed perjury and alleged theory of 
respondeat superior. 

The court found that the dismissal of the complaint was warranted under the Rooker-
Feldman doctrine, as United States District Courts cannot directly review state court 
decisions. Jordahl v. Democratic Party of Virginia, 122 F.3d 192 (4th Cir. 1996). In cases 
like this, the controlling question is “whether the party seeks the federal district court to 
review a state court decision and thus pass upon the merits of that state court decision.” Id. 
The Rooker-Feldman doctrine applies if to grant relief, the federal court must determine 
that the state court ruling was erroneously entered. If a state court decision hurts the party, 
the party should appeal and then let the superior state courts decide if they have jurisdiction 
to hear the case. 

The Court stated that it did not have subject matter jurisdiction to hear this case because 
the Husband sought to re-litigate his divorce and custody proceedings. “It amounts to 
nothing more than an attempt to seek review of the state court’s decision[s] by a lower 
federal court.” Declaratory relief is barred under the Rooker-Feldman doctrine when the 
party is functionally asking a federal court to review a state court judgment. Therefore, the 
case must be dismissed. 

The Court noted that if the divorce and custody matters were pending and active, it would 
still not be able to hear the case under the Younger doctrine, as (1) federal courts must 
“abstain from interfering in state proceedings, even if there is federal subject matter 
jurisdiction, when there is an ongoing state judicial proceeding brought prior to substantial 
progress in the federal proceeding,” (2) it implicates an important or vital state interest, and 
(3) it provides an adequate opportunity to raise constitutional issues. In this case, the action
filed sought to attack state court domestic relations proceedings, the underlying cases
implicated the state’s substantial interest in domestic relations matters, and Husband had
opportunities to raise constitutional challenges in state court.
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B. NOTICE

Paxton v. Paxton 
September 26, 2023 
Bedford County 
Record No. 1494-22-3 
Unpublished 
Affirmed 

Husband and Wife married in 2008, separated in 2020, and Wife filed for divorce on 
November 30, 2021. On June 17, 2022, the circuit court ordered that the oral rulings be 
transcribed and incorporated into the final decree. Wife’s counsel drafted a proposed final 
decree and emailed it to Husband’s counsel for review. The court’s judicial assistant and 
both parties’ attorneys tried to set a date for the presentment hearing through email. During 
these communications, Husband’s counsel noted that he was waiting to receive the 
transcript. Additionally, Husband’s counsel indicated that he needed to set a date for a 
hearing on a motion to reconsider. 

The judicial assistant sent out available dates for the hearing on the motion to reconsider 
on August 16, 2022. Wife’s counsel agreed to the September 1 date; however, Husband’s 
counsel did not respond. On August 22, Wife’s counsel argued to the judicial assistant that 
Husband’s counsel had enough time to respond and asked them to confirm the date. The 
assistant confirmed the hearing for September 1 and sent a confirmation email to both 
parties’ counsel on August 22.  

On August 25, Wife’s counsel sent Husband an email with the notice of presentment and 
the proposed final decree. Husband nor his attorney attended the hearing on September 1. 
The circuit court dispensed the defendant’s endorsement requirements under Rule 1:13.  

On September 19, Husband’s counsel received a copy of the final decree in the mail. 
Husband’s counsel appeared before the circuit court on September 21, admitting to  
communicating with the assistant and opposing counsel, and admitting that his email 
address was correct. Also on September 21, Husband filed a “Motion to Suspend or Vacate 
Final Decree of Divorce” arguing that the decree was entered in violation of Rule 1:12 and 
Rule 1:13 with regard to service and notice. The circuit court denied Husband’s motion 
and he appealed.  

On appeal, Husband relied on Code § 20-99.1:1 to argue why the circuit court erred in the 
notice requirement, but COA found that he did not preserve arguments about Code § 20-
99.1:1. Husband did not raise notice generally, as he only raised Rule 1:12 and Rule 1:13 
specifically. COA notes that “making one specific argument on an issue does not preserve 
a separate legal point on the same issue for review.” Edwards v. Commonwealth, 41 Va. 
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App. 752 (2003). Therefore, Rule 1:12 and Rule 1:13 did not preserve his arguments 
regarding Code § 20-99.1:1.  

COA cited the Supreme Court of Virginia’s ruling on when it is an abuse of discretion to 
modify or dispense the notice requirements of Rule 1:13. Examples included: entering an 
order when the attorneys disagreed over the contents of the draft order, Rosillo v. Winters, 
253 Va. 268, when a cross claim was eliminated by an order entered into without notice to 
the cross claimant, Iliff v. Richards, 221 Va. 644, and child support was eliminated by order 
without notice, Cofer v. Cofer, 205 Va. 834. COA found that (1) Husband had actual notice 
of the presentment hearing through his counsel’s communications with the judicial 
assistant and opposing counsel, (2) counsel acknowledged that his email was correct, and 
(3) that he received multiple emails notifying him of the date and time of the hearing.
Counsel’s argument that he did not see a new email pop up is not a sufficient reason for
the sent emails to not qualify as actual notice.

Husband also argued that the circuit court erred in treating two bank accounts as “distinct 
marital assets for equitable distribution” since he was able to trace the funds from one 
account to the other before the evidentiary hearing. This argument was waived since he did 
not provide legal support for the position required by Rule 5A:20(e).  

C. AUTHENTICATION

Morris v. Commonwealth of Virginia 
October 3, 2023 
Prince William County 
Record No. 1075-22-4 
Unpublished 
Affirmed 

On October 30, 2019,  there was a physical altercation between A.J and Morris. Morris 
worked at a group home for individuals with developmental delays and A.J. was a 27-year-
old woman who lived at the group home. A.J. was diagnosed with an intellectual disability, 
major depression, and adjustment disorder, which impacted her ability to communicate. 
The incident resulted with A.J. having several injuries, including a black eye, a hematoma 
near her eye, and an acute fracture of a bone in the eye socket.  

Ducharme, the group home’s Director of Investigation, found two recordings on the 
home’s surveillance video that depicted parts of the incident. Ducharme recorded the 
surveillance videos on her phone, taking a “recording of a recording.” Ducharme testified 
for the Commonwealth regarding the surveillance system and said (1) that the date and 
time stamp could not be altered, (2) it was not possible to edit or alter the videos while they 
were playing on the computer, (3) the system was functioning properly on the day of the 
incident, (4) and gave names of who had access to the system.  
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Additionally, Ducharme confirmed that the DVD played in court was indeed videos of the 
footage from her cell phone and that the videos “appear[ed] the same on th[e] DVD as 
[they] did on the server and . . . computer.” However, Ducharme increased the playback 
speed of the surveillance videos, which caused the cell phone videos to be shorter in length 
than the original videos. Morris argued that the videos lacked sufficient authentication 
since there were still foundational questions, but the trial court ruled that Ducharme 
established herself as a “witness qualified to testify on authentication matters.”  

On appeal, Morris argued that since Ducharme did not create the original surveillance 
videos and the time stamp discrepancies rendered the surveillance videos “demonstrably 
unreliable,” the Commonwealth did not lay a sufficient foundation to admit “the subject 
matter of the recordings.” 

“If the court determines that the information on the tape is relevant” and that the content’s 
“probative value . . . outweighs any prejudicial effect, it should be admitted. Before asking 
the court to admit a videotape into evidence, however, the party offering it must 
authenticate it.” Brooks v. Commonwealth, 15 Va. App. 407 (1992). “[T]he authentication 
inquiry is a narrow one and is only concerned with the genuineness of the offered 
evidence.” Snowden v. Commonwealth, 62 Va. App. 482 (2013). “The measure of the 
burden of proof with respect to factual questions underlying the admissibility of evidence 
is proof by a preponderance of the evidence.” Campos v. Commonwealth, 67 Va. App. 690 
(2017).  

COA found that although Ducharme was not the primary source of the surveillance video, 
she was the primary source that took a “recording of a recording” on her cell phone. Since 
she created these, she authenticated them. Even with the discrepancies in the playback 
speeds, the preponderance of the evidence supports that the videos on the cell phone were 
reliably genuine and what the Commonwealth represented them to be. Therefore, COA 
held that the authentication requirement of Rule 2:901 was satisfied.  

III. EQUITABLE DISTRIBUTION

A. VALUATION OF PROPERTY

Scott v. Scott 
October 10, 2023  
Culpeper County 
Record No. 1338-22-4 
Unpublished 
Affirmed 
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Parties married in February 2016. In May 2016, Husband received a gift of unimproved 
land in Culpeper and the deed only listed Husband’s name. In October 2016, Husband 
signed a contract only in his name to build a house on the land. In 2017, Husband closed 
on the mortgage in the amount of $211,200 and refinanced the mortgage in his name only  
for the amount of $203,912.57 in 2019. Parties separated in March 2020. Husband 
refinanced the mortgage again, and it increased to $264,000.  
 
During the marriage, Husband earned majority of household income ($90,000 a year), 
contributed the land which he constructed the marital home, and maintained the outside of 
the residence, as he remodeled, fixed the driveway, and built an at home salon for Wife. 
Wife maintained responsibility for the children, household tasks, and ran a salon out of the 
house ($30,000 a year). 
 
Wife filed for divorce in May 2021. Parties agreed to the distribution of all the marital 
property except the Culpeper land. At trial, two experts gave a fair market value of the 
property. One concluded it was valued at $400,000 and the other concluded it was valued 
at $380,000. Considering the testimony, the circuit court concluded that the property was 
valued at $365,000, and it was classified as hybrid since the parties agreed the land was the 
husband’s separate property. The circuit court ordered Husband to remit $47,500 to Wife 
for her marital share of the equity in the residence. Wife appeals.  
 
Wife argued that the court erred in assigning the property value at $365,000, erred in 
calculating the parties shares in the property, and failed to quantify the values of the 
separate share and marital share of the property.  
 
For equitable distribution, Code § 20-107.3 requires courts to classify the property, assign 
a value to the property, and distribute the property to the parties, taking into consideration 
the factors presented in Code § 20-107.3(E). The valuation is fact dependent. The court 
valued the property as of the date of the evidentiary hearing. The fact finder is not required 
to accept the testimony of an expert witness just because they are qualified as an expert. 
COA found that the circuit court was given a range of values by the experts’ testimonies 
and the evidence supports the inference that the value of the property was within this range. 
Considering the deference that the circuit court has in determining credibility of witnesses 
and to make findings of fact of the property value, the COA found that the value of 
$365,000 was not a wrong value. 
 
Regarding the calculation of shares to the property, Virginia law does not presume that 
there will be equal distribution of marital assets. Furthermore, the circuit courts discretion 
is limited in that it must consider all the factors in Code § 20-107.3; therefore, if it does 
this and bases its findings on credible evidence, the court “will not disturb its decision on 
appeal.” The circuit court explicitly examined each factor and found that Husband earned  
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the majority of the household income and Husband’s income greatly contributed to the 
acquisition and maintenance of the marital home more than Wife’s. Therefore, COA found 
that circuit court did not abuse its discretion in its division of the equity. 
 

B. DISTRIBUTION OF PROPERTY 
 

Martin v. Al -Samman 
September 26, 2023 
Albemarle County 
Record No. 1109-18-2 
Unpublished 
Affirmed 
 
Husband and Wife married in 1996. On May 27, 2014, they executed a separation 
agreement which stated that Wife solely financed and purchased a piece of property. Wife 
was the uncontested sole owner. 
 
In 2017, Wife filed for divorce and moved to incorporate the separation agreement into a 
final decree of divorce. Husband challenged the claim that the property was bought using 
only Wife’s resources, arguing that marital resources were used. Wife testified that her 
parents gifted her $40,000 in cash for the down payment, and she put the cash in a separate 
bank account from Husband. She never transferred money into their marital accounts. The 
circuit court accepted Wife’s argument and granted her request to incorporate the 
separation agreement into a final decree of divorce. Husband appealed.  
 
As noted in Galloway v. Galloway, 47 Va. App. 83, “Marital property settlements entered 
into by competent parties upon valid consideration for lawful purposes are favored in the 
law and such will be enforced unless their illegality is clear and certain.” Husband had the 
burden to provide evidence that would void the agreement. COA found that he failed to do 
so.  
 
First, COA reasoned that Husband agreed in the separation agreement that Wife was the 
sole owner of the property, and solely financed and purchased the property. Second, COA 
reasoned that Wife made a clear effort to keep and treat the cash gifts as separate. 
Therefore, it ruled the separation agreement is valid.   
 
Murphy v. Murphy 
December 12, 2023 
Henrico County 
Record No. 1211-22-2 
Unpublished  
Affirmed 
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Wife and Husband divorce in 2021. The final decree valued the marital home at $405,000, 
and the marital equity in the home was $178,251. The decree awarded Wife 55% of the 
remaining $178,251 marital equity. Husband was awarded 45%. The decree stated the 
dollar value that each would receive, with Husband receiving $72,573 and Wife receiving 
$105,678. Wife sold the home on her own, as Husband’s name was removed from the lien, 
mortgage, and debts. 
 
Wife sold the home for $495,958.36. Parties filed a joint motion to determine the 
$57,872.79 of the excess marital equity from the sale. This amount is the final amount after 
expenses were deducted. Wife argued that she is entitled to the total amount since the 
decree stated the exact amount that she was to pay Husband. Additionally, Wife stated that 
if the home were sold at a price under the $405,000 value, she would have still had to pay 
Husband the exact amount in the decree.  Husband argued that the decree did not allocate 
the excess equity; thus, the decree does not control the distribution of it. Circuit Court ruled 
that the final decree fully disposed of the marital home. The Circuit Court reasoned that 
Wife was entitled to the excess equity since she could have been faced with a deficit and 
the decree was “silent as to how any excess or deficiency would be addressed.” 
 
On appeal, the COA affirms the circuit court's ruling. COA notes that since “determining 
who has legal title . . . has little or no bearing upon how the value of an asset is to be 
equitably distributed . . . ,” it does not matter if Wife and Husband owned the property as 
tenants in common. Property being separate or marital is based on statutory definitions, not 
legal title. COA ruled that the final decree was reasonable as the circuit court considered 
the value of the home, Wife’s responsibility to sell the home, and the risk Wife had if the 
home sold for a different amount. 

 
 
C. MILITARY RETIREMENT 
 

Leo v. Leo 
October 10, 2023 
Loudoun County 
Record No. 1402-22-4 
Unpublished 
Affirmed 
 
The parties married on August 6, 2005, separated on December 16, 2018, and Wife filed 
for divorce on April 24, 2019. They agreed to divide Husband’s military retired pay and 
their gross monthly incomes. However, they did not agree on the amount and duration of 
Wife’s spousal support.  
 
The circuit court considered each factor of Code 20-107.1(E) and determined that the 
husband had a “terrific capacity for earning income in comparison to the wife” and 
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Husband’s financial resources “far outweighed” Wife’s resources. Additionally, the court 
weighed the parties’ high standard of living, the duration of their marriage, the impact on 
Wife’s employment capacity due to being the sole custodian of a minor who needed extra 
attention, and Husband’s part in “driving the expenses of litigation.” The circuit court 
entered a divorce order which awarded Wife $3,100 in monthly spousal support for ten 
years. Additionally, it ordered the division of Husband’s retired military pay by entering a 
retirement order which required Husband to indemnify Wife “for any Military Retired Pay 
waived as a result of disability election” and prohibited Husband from “making any 
elections . . . that in any way adversely affects the existence or amount of his Military 
Retired Pay. . . .” Husband appealed the divorce order and the retirement order in 2022.  
 
In 2022, COA reversed and remanded both orders. COA held that the provisions in the 
retirement order related to indemnification violated the United States Supreme Court’s 
holding in Howell v. Howell. COA vacated the retirement order. Because of that remand, 
COA also reversed and remanded the spousal support order. On remand, the circuit court 
recalculated the spousal support amount and awarded Wife $4,100 per month for ten years. 
Husband appealed.  
 
Husband argued that the circuit court erred in determining the amount of spousal support 
because it failed to consider all of Wife’s income and the amount should be limited to her 
actual need. He argued that the circuit court did not properly consider the first factor of 
Code 20-107.1(E). 
 
Courts must consider thirteen factors when determining the amount and duration of spousal 
support. However, the judge does not have to explain how much weight was given to each 
factor and the weight given is within its discretion.  
 
COA found that the circuit court did not err in considering the factors and that it did not 
abuse discretion when it incorporated these findings in the remand order to recalculate the 
amount of spousal support with the corrected military pay order. To correct the order, the 
circuit court struck the indemnification clause and the prohibition against Husband making 
any election that adversely affected his military retirement pay. The circuit court 
recognized that the “contingent nature” of the retirement benefit makes Wife significantly 
vulnerable. Due to the lack of certainty concerning the retirement, the circuit court found 
it “equitable and just” to increase the amount of spousal support to $4,100 per month for 
ten years.  
 
Additionally, COA found that the circuit court did not abuse its discretion when it set the 
indemnity clause value at $120,000. The court did not set a specific value on the contingent 
nature of the retirement pay; it considered Wife’s change of interest in the retirement pay 
while it also considered the factors that established the spousal support award.  
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________________________________________________________________________ 
Lott v. Lott  
December 12, 2023 
City of Newport News 
Record No. 1322-22-1 
Unpublished 
Affirmed 
 
Husband and Wife married in 1996 and separated in 2013 with the intent to divorce. 
Husband served in the Navy before and during the marriage. He was honorably discharged 
in 2014 due to a service-connected disability. In 2014, the parties entered into a property 
settlement agreement, where Wife was entitled to 41% of Husband's disposable military 
retirement pay. The agreement stated, “If the [h]usband is allowed to waive any portion of 
his retired pay in order to receive disability pay, then the [w]ife’s portion of the [h]usband’s 
disposable retired pay shall be computed based on the amount that the [h]usband was to 
receive before any such waiver was allowed or occurred. The [h]usband shall pay to the 
[w]ife directly any sums necessary in order that the [w]ife will not suffer any reduction in 
the amount due to her as a result of the [h]usband’s waiver in order to receive disability 
pay.”  
 
In 2015, Husband elected to waive a portion of his retirement pay to receive tax-exempt 
disability pay he was eligible for. Parties disagreed on the proper classification of the 
disability pay and whether distribution of the payments to Wife violate federal law. 
Husband claimed that he had been overpaying Wife through the sharing of his disability 
pay and due to this, he has paid off all of his spousal support and attorney’s fees. Husband 
wanted to be credited $5,000. The trial court found that most of Husband’s pay was 
“disposable retired pay” under 10 U.S.C. § 1408(a)(4); therefore it is subject to division. 
 
On appeal, COA ruled that the indemnification in the Lotts’ agreement should be enforced. 
Yourko II determined that “federal law does not bar courts from upholding 
[indemnification] agreements or from enforcing indemnification provisions that may be 
included to ensure that payments are maintained as intended by the parties.” COA mentions 
that neither the U.S. Supreme Court or Congress has placed limits on how a veteran can 
use it after it is received. Indemnification provisions in property agreements should be 
given the same treatment as contracts in general. 
 
In Howell, the court was imposing an indemnification agreement upon the parties contrary 
to federal law, as a court cannot force a veteran to indemnify their ex-spouse for any 
reduction in the ex-spouse’s portion of the veteran’s retirement pay due to a waiver. 
Additionally, the Court never addressed if parties could independently agree to an 
indemnification provision.  In the Lotts’ case, the property settlement agreement was 
nothing more than a privately negotiated agreement which determines how the parties will 
distribute Husband’s disability pay after it is received.  
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Since the provision caused Husband to make payments to ensure that Wife received full 
value owed to her under the agreement regardless of the classification of military benefits, 
the payments by Husband need to be paid directly to Wife, rather than through an agency. 
The grounds of the decision were not based on the income being divisible and distributable 
under 10 U.S.C. § 1408, which states that an agency can deliver the payment. 
 
IV.      SPOUSAL SUPPORT  
 
Baker v. Baker 
March 12, 2024 
Record No. 1476-22-1 
Gloucester County 
Unpublished 
Reversed and Remanded 
 
The parties married in 1970 and separated in 2016. In 2018, the parties agreed that 
Husband would pay Wife $1,700 per month in spousal support, yet this amount and 
length of payment may change due to changes in material circumstances. Trial court 
incorporated this agreement into the final divorce decree.  
 
Husband worked in energy management construction for 20 years. As project manager, 
his responsibilities included climbing, walking, and crawling. He decided to retire 
because, in his opinion, he was unable to walk around, squat, climb ladders, and bend 
over. Husband was 70 years old when he retired.  
 
In 2022, Husband moved to reduce or terminate his spousal support because his 
retirement constituted a material change and his social security benefits was his only 
source of income. Trial court found that Husband’s voluntary retirement was a material 
change in circumstances; therefore, it considered factors in Code §§ 20-109 and 20-107.1 
to determine if the spousal support award should be amended. It decided that reduction or 
termination of spousal support was unjustified since (1) Husband voluntarily retired to 
take care of his disabled sister, even though she attended an adult day care five days a 
week, (2) other than Husband’s opinion, there was no evidence that he could no longer 
perform the duties that his job required, and (3) Husband did not plan for retirement and 
left his job with no way to pay for his living expenses, spousal support, and his creditors. 
The trial court imputed to Husband’s entire pre-retirement income. Husband appealed. 
 
The standard of review for spousal support cases are fact specific and, in this case, there 
is no bright-line rule “requiring a payor spouse to forgo retirement in order to maintain 
support obligations at a pre-retirement level.” Stubblebine v. Stubblebine, 22 Va. App. 
703. However, spouses who are entitled to support “have the right to be maintained in the 
manner to which they were accustomed during the marriage, but their needs must be 
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balanced against the other spouse’s financial ability to pay.” Id. “A reduction in income 
resulting from a voluntary employment decision does not require a corresponding 
reduction in the payor spouse’s support obligations, even if the decision was reasonable 
and made in good faith.” Id. 
 
The COA found that the trial court abused its discretion by imputing Husband’s entire 
pre-retirement income, as it placed too much emphasis on the fact that (1) Husband’s 
retirement was voluntary and (2) Husband did not have enough assets to support himself 
and his new wife post-retirement. First, COA noted that imputing Husband’s entire salary 
of a job that he was increasingly unable to perform ignores the evidence of his changing 
earning capacity. Therefore, the evidence did not justify the trial court to impute his 
entire pre-retirement income, but the court could have imputed some of the pre-
retirement income. Second, COA noted that the trial court placed all responsibility for 
retirement planning on Husband by imputing his entire income. Retirement planning is 
not the responsibility of one spouse. Even though Husband was the breadwinner for the 
family, Wife was also responsible for decisions within the forty-six-year marriage, 
including the decision to not adequately plan for retirement.  
 
V.  CHILD SUPPORT 
 
Briscoe v. Briscoe 
October 17, 2023 
Loudoun County 
Record No. 1496-22-4 
Unpublished 
Affirmed  
 
Parties married in 2006 and had one child together. Husband filed for divorce in 2020. In 
November 2020, parties entered an “Agreed Pendente Lite Child Support Order” and 
agreed to equally split the child’s private school tuition, tutor, and extracurricular activities. 
In December 2020, the final order of divorce was entered. 
 
In 2021, circuit court entered an order incorporating the parties’ custody, visitation and 
child support award, where the parties agreed to pay half of the child’s private school 
tuition and education costs.  
 
In March 2022, Father filed a motion to modify the custody, visitation and child support 
award. At the hearing in August 2022, Father testified that he and Mother agreed that the 
child should attend private school. The tuition was $41,700 per year. Mother contacted the 
school and told them that she would not pay for half of the tuition. Father could not afford 
tuition without Mother’s contribution. Circuit court ordered Mother to pay half of the 
educational costs since the parties (1) previously agreed, (2) there is a demonstrated need 
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that the child attend private school, and (3) the parties have the means to pay. The written 
order of the change went into effect on September 1, 2022. Mother appealed.  
 
Determination of child support is a discretionary decision by the circuit court. Educational 
expenses are included in the presumptive amount of child support; however, the court has 
discretion to deviate from the presumptive support guidelines based on factors in Code § 
20-108.1(B) as they affect the obligation of each party, the ability of each part to pay child 
support, and the best interest of the child. Ordered education expenses is one factor where 
the court can deviate.  
 
If there is a demonstrated need for the child to attend private school and the parent has the 
ability to pay, the court can order the parent to pay for it. Factors considered to determine 
if there is a demonstrated need include the “availability of satisfactory public schools, the 
child’s attendance at private school prior to the separation or divorce, the child’s special 
emotional or physical needs, religious training, and family tradition.” Joynes v. Payne, 36 
Va. App. 401 (2001). 
 
COA found that there was sufficient evidence to deviate from the guidelines as there was 
testimony of the benefits the child received from the school, the child attended the school 
since pre-kindergarten, and both parents attended private school. Thus, there was no abuse 
of discretion in the circuit court’s ruling.  
 
Deel v. Schmidt, et al. 
January 30, 2024 
Record No. 0816-22-3 
Buchanan County 
Unpublished 
Affirmed and Reversed in part 
 
A separation agreement was entered into proactively by father, Deel, and mother, Schmidt, 
in case the unmarried couple decided to separate. The agreement addressed the distribution 
of their property and set out the responsibilities of each party regarding the custody, 
visitation, and child support of their one child. The agreement stated that Father would 
make child support payments to Mother “in an amount as would be required by Code § 20-
108.2” and “until such time as that figure is actually calculated, the Father agrees to make 
voluntary payments to the Mother for which he will be entitled to a credit against any 
amount ultimately calculated to be due and owing pursuant to the referenced support 
guidelines.” An acknowledgement that either party may bring the agreement before a court 
for “confirmation, ratification, or approval" and that the court can incorporate some or all 
of the agreement, “binding the parties to the fullest extent.” 
 
Seven years later, Father petitioned Buchanan County for JDR for custody and visitation. 
Mother petitioned for child support. Father was to pay $545.51 in prospective child support 
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and arrearages. The court did not have jurisdiction to resolve disputes regarding the 
agreement; thus, Mother appealed to the circuit court to have Father (1) pay the sum of his 
support obligations from the time the separation agreement was entered into in 2012 
through 2018, and (2) pay for his portion of their child’s uninsured medical expenses and 
her attorney’s fees. Circuit court incorporated the agreement into a court order granting 
Mother the relief requested. Father was ordered to pay $49,206 in child support arrearages, 
$1,384.63 in medical expenses, and $18,728.66 in attorney fees. 
 
Father appealed and argued that the circuit court erred by stating the agreement was valid 
and incorporating it into a court order, stating that: 1) “Code § 20-108.1(B) precludes the 
award of retroactive child support prior to an existing and pending case in a court of 
competent jurisdiction” and 2) the court erred in rejecting his res judicata, collateral 
estoppel, and statute of limitations defenses. 
 
The majority held that the circuit court did not err when incorporating the order. A court is 
allowed to use its discretion when deciding to incorporate an agreement and in this case, 
Mother properly filed a motion requisition incorporation, a hearing was held, the agreement 
was in the best interest of the child, and Father’s defenses were inapplicable to the case. 
However, the COA found that the circuit court could not award arrearages from the period 
before the Mother’s initial filing in 2018. The language of Code § 20-108.1(B) states, 
“liability for support shall be determined retroactively for the period measured from the 
date that the proceeding was commenced by the filing of an action with any court . . . .”  
 
Justice Beales dissents in part, disagreeing with the ruling that Mother cannot receive child 
support prior to the date that she filed suit. Justice Beales argues that although the majority 
correctly cited Code § 20-108.1(B), which prohibits awarding statutory child support 
retroactively, Mother could receive damages for failure to pay child support as a breach of 
contract violation. In her complaint, Mother specifically asked for monetary relief for the 
amounts owed “pursuant to the contract.” Additionally, the circuit court’s final order from 
May 4th, 2022 stated, Father “is found to have been in breach of the parties’ Agreement.”  
 
Justice Causey dissents in part, disagreeing with the ruling that the incorporation of the 
agreement was valid. Justice Causey argues that Mother’s right to bring a breach of contract 
claim had passed.  Code § 59.1-508.5(a) states that a breach of contract claim must occur 
“within the later of four years after the right of action accrues or one year after the breach 
was or should have been discovered, but not later than five years after the right of action 
accrues.” Contracts can be set by the parties' terms or statutory terms. In this case, the 
separation agreement did not specify a period of time that the contract would be valid; 
therefore, it is governed by the five-year statute of limitations. When Mother filed for 
enforcement of the agreement, seven years had passed, causing the agreement to be time 
barred. The circuit court was wrong to treat the agreement as a court order which dates to 
the original signing of the agreement and therefore, it was wrong to apply a twenty-year 
statute of limitation.  

I - 17



 
VI.  CUSTODY AND VISITATION 
 

A. GRANDPARENTS 
 

Williams, et. al v. Panter 
September 6, 2023 
Smyth County 
Case No. CJ18CHA62-00 through CJ18CHA73-00 
Published 
Affirmed 
 
In 2017, Father committed suicide in the presence of Mother. After the incident, the 
paternal grandparents continued to visit, but Mother and paternal grandparents argued over 
communications and interactions that were occurring in front of the children. Mother fully 
stopped the grandparents’ visitation with the children. Grandparents sought an award of 
visitation rights with the children.  
 
Grandparents filed a de novo appeal from JDR to Circuit Court. Grandparents made a 
motion to appoint a guardian ad litem and asked for  an independent psychological 
evaluation of the children. The Circuit Court denied the motions and found inter alia that 
there was no proof of harm to the children.  
 
Grandparents renewed the motion for guardian ad litem and Mother motioned to dismiss 
the case based on a lack of jurisdiction. Both were denied and the Circuit Court ruled that 
it was an undisputed fact that the Mother was a fit parent. Grandparents conceded that they 
had no evidence to show that not having grandparent visitation would cause harm to the 
children. However, Grandparents relied on the plain reading of Code § 20-124.2(B2) and 
argued “such visitation may be awarded under a best interest of the child standard, without 
imposition of a predicate actual harm standard . . . .” 
 
Grandparent visitation is allowed under Code § 20-124.2(B2) if (1) the court finds by a 
preponderance of evidence that the child’s deceased or incapacitated parent, who is related 
to the petitioning grandparent, had consented to the child’s visitation with the grandparent 
and (2) if the court finds that such visitation is in the best interest of the child. This 
subsection is limited to those who seek visitation with their minor grandchild and are 
parents of that child’s deceased or incapacitated parent. The Circuit Court inferred that the 
legislature intended to exclude the actual harm standard for the subset of grandparents 
included in its scope; thus, only the best interest of the child standard would apply.  
 
However, the Circuit Court held that applying Code §20-124.2(B2) to this case would be 
unconstitutional. It reasoned that subsection (B2) violates Mother’s fundamental 
substantive due process rights by allowing visitation to grandparents when there is no 
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evidence presented indicating harm. After Father’s death, Mother vested the liberty interest 
of a parent in raising her children. Father’s presumed preference with whom the children 
would interact does not diminish Mother’s liberty interest in raising the kids. Therefore, in 
this case, a predicate showing actual harm to the children due to denied grandparent 
visitation must be the applicable evidentiary standard. This Court did not rule on the 
constitutionality of  Code §20-124.2(B2) on its face, as it can be applied to adjudications 
between grandparents and guardians of a child other than a fit of surviving parent.  
____________________________________________________________________________ 
Merlino v. City of Virginia Beach 
October 3, 2023 
Virginia Beach, Virginia 
Record No. 1583-22-1 
Unpublished 
Affirmed 
 
Father was married to Mother and they had a seven-year-old son together. On February 14, 
2017, Father stabbed Mother with a syringe full of cyanide at their home. The maternal 
grandmother was at the home with the child when it occurred. The child  “witnessed . . . 
mother jumping up and down after being injected with [c]yanide, heard . . . mother’s cries 
for help and witnessed . . . mother suffering from the agonizing and horrific effects of 
poisoning while waiting for the ambulance.” Mother later died in the hospital. Father was 
charged and convicted of first-degree murder, and received a life sentence with a three-
year term of supervision. While he was awaiting trial, he sent encoded messages to people 
asking for their help to create an alibi and intimidate Mother’s family.  
 
The Virginia Beach Department of Human Services petitioned for a preliminary order 
against Father on the grounds of abuse and neglect. Virginia Beach JDR (1) entered an 
order stating that Father abused or neglected the child, (2) transferred custody of the child 
to the maternal grandparents, and (3) entered a permanent protective order on the child’s 
behalf. Father appealed to the circuit court. The circuit court held that since there was 
evidence that Father attempted to get around supervision and restrictions law enforcement 
imposed on him to send encoded messages, there was reason to believe that Father would 
try to get around a restriction to contact his child. The circuit court entered orders identical 
to Virginia Beach JDR, including the protective order. Father appealed and argued that (1) 
the child was safe and loved, (2) incarceration of a parent does not render the child 
automatically abused or neglected, (3) and the child did not meet the definition of abused 
or neglected. 
 
Code § 16.1-228(1) defines an abused or neglected child as one “[w]hose parents . . . create 
or inflict, threaten to create or inflict, or allow to be created or inflicted upon such child a 
physical or mental injury by other than accidental means, or create a substantial risk of 
death, disfigurement or impairment of bodily or mental functions.” “[T]he statutory 
definitions of an abused or neglected child do not require proof of actual harm or 
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impairment having been experienced by the child.” Farrell v. Warren County. Department 
of Social Services, 59 Va. App. 342 (2012). “[T]he Code contemplates intervention . . . 
where ‘the child would be subjected to an imminent threat to life or health to the extent 
that severe or irreversible injury would be likely to result if the child were returned to or 
left in the custody of his parent . . . .’” Jenkins v. Winchester Department of Social Services, 
12 Va. App. 1178 (1991). The standard for abuse and neglect cases is proof by a 
preponderance of the evidence.  
 
COA held that the totality of the record shows that the circuit court did not err in finding 
that the child was abused or neglected. The circuit court did not come to its conclusion 
based on Father’s incarceration, but based on his violent and threatening actions. The court 
emphasized that the murder of Mother and the attempted intimidation did not suggest that 
Father valued the child’s well-being.  
 

B. MATERIAL CHANGE OF CIRCUMSTANCES 
 

Livingston v. Stark 
December 18, 2023 
Nineteenth Judicial Circuit of Virginia - Fairfax County 
Case No. CL-2019-850 
Opinion Letter - Judge Bernhard 
 
Dispute involves Defendant’s Motion to Modify the existing custodial schedule to equalize 
time between parties. The Court ruled that the reasons which the Defendant gave in favor 
of changing the custodial order were not material changes. The closest reason to a material 
change was the preference of the child; however, the statute says that child preference is a 
factor taken into consideration once it is determined that there is a material change and the 
Court thought it was inconsistent with the statute to use it as a basis for a finding of material 
change. Court denied the Motion to Modify, Defendant filed a motion to reconsider, and 
the Court suspended the order from October 26, 2023.  
 
The original custodial schedule stated that the Plaintiff would have the children from 4:00 
p.m. Sunday until after school Wednesday. Defendant had the children from after school 
Wednesday until after school Friday. The parties alternated having the children from after 
school Friday until Sunday at 4:00 p.m. The October 26th order changed the Sunday 
transition time to 6:00 p.m. The eldest children testified that they want to equalize time 
with their parents on Sundays. The reasoning included that it was inconvenient for the 
children to transfer household on Sunday evenings and that the arrangement was unfair to 
the Defendant. 
 
The test to determine whether a custodial change should be made, the court must (1) 
determine if there has been a material change in circumstances stance the most recent 
custody award and (2) if the change would be in the best interest of the child. If there is no 
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material change, then custody will not be modified. Material change in circumstances can 
be “broad enough to include changes involving the children themselves” or “changes 
relating to the parents and their circumstances.” Virginia courts tend to find material 
change when multiple changes have occurred since the most recent custody award, the 
change tends to destabilize the previous agreement, and the change is something more than 
a minor inconvenience.  
 
The 19th Judicial Circuit of Virginia found that a child’s preference to custody alone is not 
enough to constitute a material change in circumstances. There are multiple reasons that it 
aligns with Virginia Code. If the legislature intended to have a child’s preference be a 
material change, it would not have listed child’s preference as one factor in determining 
the child’s best interest. Also, if preference was enough for the first prong, that factor would 
be enough to satisfy the second. Lastly, the ruling supports the role of the courts in 
protecting children’s interests, as parents may pressure or manipulate children to tell the 
court that they want to live with a certain parent, and the child might change their mind 
without thinking about what is best for them. It would “unduly” bring courts into family 
disputes. 
 
VII.  CRIMINAL ISSUES 
 
Creekmore v. Commonwealth 
December 19, 2023 
Henrico County 
Record No. 1487-22-2 
Unpublished 
Affirmed 
 
Creekmore was a licensed psychologist and started counseling sessions with R.P., a minor. 
R.P. was recommended to seek therapy after R.P had a panic attack at school. R.P started 
therapy on March 12, 2020, and during the second or third therapy session, R.P. reported 
her mother’s sexual abuse to Creekmore. The abuse started when she was in elementary 
school. Creekmore recommended that R.P. defend herself by using her hands to block her 
mother and suggested that she read “Courage to Heal.” R.P. followed the advice, yet the 
abuse continued. Creekmore then recommended group therapy with R.P.’s parents. Only 
her father attended the last two sessions and stated that having the mother attend would 
disrupt the home. R.P.’s father had witnessed the abuse and made it clear that he would not 
involve himself to help stop the abuse. R.P.’s last therapy session was on April 14, 2020.  
 
A month after R.P.'s last therapy session, Child Protective Services (CPS) received an 
anonymous tip regarding the abuse R.P was enduring. That same day, an investigator went 
to R.P’s home and removed her from the home. Creekmore was subpoenaed by CPS to be 
a witness in a protective order hearing. After outlining R.P.’s treatment plan to the 
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investigator, Creekmore was charged and convicted of violating Code § 18.2-371 for 
contributing to the delinquency of a minor. She appealed. 
 
Code § 18.2-371 states that an adult who “willfully contributes to, encourages, or causes 
any act, omission, or condition that renders a child delinquent, in need of services, . . . or 
abused or neglected” is guilty of a Class 1 misdemeanor. Creekmore argued: 1) failing to 
report is not an overt act that “contributed, encouraged, or caused the child to be abused or 
neglected,” 2) the word “omission” only refers to an omission by a third party, and 3) the 
mandatory reporting statute only subjected Creekmore to a fine; therefore, the legislature 
did not intend for this conduct to be criminalized.  
 
Under  Code § 16.1-228(4), an abused or neglected child is defined as one “[w]hose 
parent[] . . . commits or allows to be committed any act of sexual exploitation or any sexual 
act upon the child in violation of the law.” COA stated that R.P. fits this definition since 
the abuse by her mother had occurred for years, the father was sometimes present during 
the abuse, and the father did not want to be involved in trying to stop the abuse.  
 
Instead of reporting, Creekmore’s advice to R.P. caused the child to remain in her home, 
where the abuse and neglect continued.  
 
In regards to the term “omission,” Creekmore’s argument that the term only refers to third 
parties is not included in the statute. Black’s Law Dictionary defined “omission” as a 
“neglect of duty.” Omission, Black’s Law Dictionary (11th ed. 2019); Omission, Webster’s 
Third New International Dictionary (2002). COA noted that Creekmore did not dispute 
that she was required by statute to report suspected abuse or neglect, nor did she dispute 
that she neglected her duty to report when she failed to report the suspected abuse.  
 
Lastly, regarding the issue of the legislature's intent to criminalize this conduct, the COA 
noted that the Supreme Court of the United States and the Supreme Court of Virginia 
“allows for conduct to be prosecuted when it violates more than one statute.” United States 
v. Batchelder, 442 U.S. 114 (1979), stated, “when an act violated more than one criminal 
stature, the Government may prosecute[] under either so long as it does not discriminate 
against any class of defendants.” The COA explains that Creekmore is facing prosecution 
due to her violation of statutory duty, her specific advice, and her conduct during treatment. 
Therefore, the COA affirmed the conviction.  
____________________________________________________________________________ 
Yellock v. Commonwealth of Virginia 
January 30, 2024 
Record No. 1936-22-3 
City of Martinsville 
Published 
Reversed and Remanded 
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Appellant, Yellock, got into an altercation with his girlfriend. Thomas, while at a gas 
station, where he placed his hand on her head and jerked her head back. He was convicted 
of domestic assault and battery in violation of Code § 18.2-57.2. Yellock argues that the 
evidence failed to prove that the victim was a “family or household member,” which is 
required to sustain a conviction under the Code section. 
 
The COA must find whether “any rational trier of fact could have found the essential 
elements of the crime beyond a reasonable doubt.” Code § 18.2-57.2 states, “any person 
who commits assault and battery against a family or household member is guilty of a Class 
1 misdemeanor.” The statute’s definition of “family or household member” includes: “any 
individual who cohabits or who, within the previous 12 months, cohabited with the 
person.” The COA relied on Rickman v. Commonwealth to determine whether cohabitation 
was established. Factors include: (1) sharing of  familial or financial responsibilities, which 
may include payment of utilities, shelter, food, or having commingled assets, (2) 
consortium, which may include conjugal relations, fidelity, affection, and cooperation, and 
(3) length and continuity of the relationship.  
 
COA held that there is no evidence sufficient of cohabitation. First, there is no evidence on 
the record that established that Yellock and Thomas shared familial or financial resources. 
The Court cannot infer the sharing of familial or financial resources simply because 
Yellock and Thomas were in a relationship that involved touching on the date of the 
incident. Even at the time of the altercation, if the couple was sharing gas expenses, it does 
not meet the Rickman standard. 
 
The COA also held that there was no evidence of consortium or a lengthy relationship. 
Beyond the facts that Yellock and Thomas were a couple and there was touching on the 
day of the incident, there is nothing to suggest that the relationship involved mutual respect, 
fidelity, or a very close partnership. Additionally, there was no testimony to explain the 
length of the relationship. An example of evidence that would meet the  
 
Rickman standard would be the defendant giving the victim grocery money, desired to 
contribute to household expenses, had a sexual relationship with the victim, and lived with 
the victim for three months before the incident. 
 
Therefore, the COA reversed Yellock’s conviction for domestic assault and battery, and 
remanded the matter to the trial court to conduct a new trial on the lesser-included offense 
of simple assault and battery. 
 
 
VIII.  MISCELLANEOUS 

A. In Vitro Fertilization (IVF) 

I - 23



LePage v. Mobile Infirmary Clinic 
February 16, 2024 
Supreme Court of Alabama 

This Court has long held that unborn children are "children" for purposes of Alabama's 
Wrongful Death of a Minor Act, a statute that allows parents of a deceased child to recover 
punitive damages for their child's death. The Wrongful Death of a Minor Act applies to all 
unborn children, regardless of their location and including unborn children who are located 
outside of a biological uterus at the time they are killed. 
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Procedure - Jurisdiction

October 30, 2023

Eastern District of Virginia 

No. 1:23-cv-00457

Published 

Sultan v. Malik

• Husband claimed that during their divorce and custody 
proceedings, Wife, various Commonwealth judges, ex-wife’s 
attorneys, and expert witness violated his Fourteenth 
Amendment rights. Additionally, Husband claimed perjury and 
alleged theory of respondeat superior.

• The Court stated that it did not have subject matter jurisdiction 
to hear this case because the Husband sought to re-litigate his 
divorce and custody proceedings in federal court.

• Declaratory relief is barred under the Rooker-Feldman doctrine 
when the party is functionally asking a federal court to review a 
state court judgment. 

• Case dismissed.
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Procedure – Notice

September 26, 2023

Bedford County

Record No. 1494-22-3

Unpublished

Affirmed

Paxton v. Paxton
• Husband and his attorney missed the presentment hearing for the final 

divorce decree after many attempts to set a date for the hearing. The circuit 
court dispensed the defendant’s endorsement requirements under Rule 
1:13. 

• Husband filed a “Motion to Suspend or Vacate Final Decree of Divorce” 
arguing that the decree was entered in violation of Rule 1:12 and Rule 1:13 
with regard to service and notice. The circuit court denied Husband’s 
motion and he appealed. 

• COA found that (1) Husband had actual notice of the presentment hearing 
through his counsel’s communications with the judicial assistant and 
opposing counsel, (2) counsel acknowledged that his email was correct, 
and (3) that he received multiple emails notifying him of the date and time 
of the hearing.

• Counsel’s argument that he did not see a new email pop up is not a 
sufficient reason for the sent emails to not qualify as actual notice.
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Procedure – Authentication

October 3, 2023

Prince William County

Record No. 1075-22-4

Unpublished

Affirmed

Morris v. Commonwealth
• There was a physical altercation between patient and worker at a group home, 

which was caught on the surveillance camera. 

• The director of the group home recorded the surveillance videos on her 
phone, taking a “recording of a recording.”

• Morris argued that the videos lacked sufficient authentication since there were 
still foundational questions, but the trial court ruled that the director 
established herself as a “witness qualified to testify on authentication 
matters.” 

• On appeal, Morris argued that since Ducharme did not create the original 
surveillance videos and the time stamp discrepancies rendered the 
surveillance videos “demonstrably unreliable,” the Commonwealth did not 
lay a sufficient foundation to admit “the subject matter of the recordings.”

• COA found that although Ducharme was not the primary source of the 
surveillance video, she was the primary source that took a “recording of a 
recording” on her cell phone. Since she created these, she authenticated them.

•  COA held that the authentication requirement of Rule 2:901 was satisfied. 
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Equitable Distribution: 

Valuation of Property

October 10, 2023 

Culpeper County

Record No. 1338-22-4

Unpublished

Affirmed

Scott v. Scott
• During divorce proceedings, parties disputed the distribution of the marital home 

• After expert testimony, the circuit court concluded that the property was valued at 
$365,000 and ordered Husband to remit $47,500 to Wife for her marital share of 
the equity in the residence. Wife appealed.

• Wife argued that the court erred in assigning the property value at $365,000, erred 
in calculating the parties shares in the property, and failed to quantify the values of 
the separate share and marital share of the property. 

• COA found that the circuit court was given a range of values by the experts’ 
testimonies and the evidence supports the inference that the value of the property 
was within this range. 

• Virginia law does not presume that there will be equal distribution of marital 
assets. The circuit court found that Husband earned the majority of the household 
income and Husband’s income greatly contributed to the acquisition and 
maintenance of the marital home more than Wife’s. 

• COA found that circuit court did not abuse its discretion in its division of the 
equity. I - 31



Equitable Distribution: 

Distribution of Property

September 26, 2023

Albemarle County

Record No. 1109-18-2

Unpublished

Affirmed

Martin v. Al-Samman
• Parties executed a separation agreement which stated that Wife solely 

financed and purchased a piece of property. Wife filed for divorce and moved 
to incorporate the separation agreement into a final decree of divorce. 

• Husband challenged that the property was bought using only Wife’s resources, 
arguing that marital resources were used. Wife testified that her parents gifted 
her $40,000 in cash gifts for the down payment and she put the cash in a 
separate bank account from Husband. She never transferred money into their 
marital accounts. The circuit court accepted Wife’s account and granted her 
request to incorporate the separation agreement into a final decree of divorce. 
Husband appealed.

• “Marital property settlements entered into by competent parties upon valid 
consideration for lawful purposes are favored in the law and such will be 
enforced unless their illegality is clear and certain.”

• COA ruled the separation agreement is valid.
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Equitable Distribution: 

Distribution of Property

December 12, 2023

Henrico County

Record No. 1211-22-2

Unpublished 

Affirmed

Murphy v. Murphy

• During the parties’ divorce, Wife sold the home for a higher amount 
than the sale price. 

• The final divorce decree stated the exact dollar amount wife and 
husband would receive if the house was sold at the original price.

• Parties filed a joint motion to determine the $57,872.79 of the excess 
marital equity from the sale.

• Circuit court ruled that the final decree fully disposed of the marital 
home and Wife was entitled to the excess equity since she could have 
been faced with a deficit and the decree was “silent as to how any 
excess or deficiency would be addressed.”

• COA affirmed the circuit court's ruling and noted that since 
“determining who has legal title . . . has little or no bearing upon how 
the value of an asset is to be equitably distributed . . . ,” it does not 
matter if Wife and Husband owned the property as tenants in common.
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Equitable Distribution: 

Military Retirement

October 10, 2023

Loudoun County

Record No. 1402-22-4

Unpublished

Affirmed

Leo v. Leo
• Husband appealed the divorce order and the retirement order, which required (1) 

Husband to indemnify Wife for waived retirement pay if he elected for disability and 
(2) prohibited Husband from “making any elections . . . that in any way adversely 
affects the existence or amount of his Military Retired Pay. . . .” 

• COA held that the provisions in the retirement order violated the United States Supreme 
Court’s holding in Howell v. Howell. On remand, the circuit court recalculated the 
spousal support amount and awarded Wife $4,100 per month for ten years. Husband 
appealed. 

• Husband argued that the circuit court erred in determining the amount of spousal 
support because it failed to consider all of Wife’s income and the amount should be 
limited to her actual need. He argued that the circuit court did not properly consider the 
first factor of Code 20-107.1(E).

• To correct the order, the circuit court struck the indemnification clause and the 
prohibition against Husband making any election that adversely affected his military 
retirement pay. The circuit court recognized that the “contingent nature” of the 
retirement benefit makes Wife significantly vulnerable. Husband appealed again.

• COA found that the circuit court did not err in considering the factors and that it did not 
abuse discretion when it recalculated the amount of spousal support with the corrected 
military pay order. 
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Equitable Distribution: 

Military Retirement

December 12, 2023

Norfolk

Record No. 1322-22-1

Unpublished

Affirmed

Lott v. Lott
• The parties entered into a property settlement agreement: “If the [h]usband is allowed 

to waive any portion of his retired pay in order to receive disability pay, then the 
[w]ife’s portion of the [h]usband’s disposable retired pay shall be computed based on 
the amount that the [h]usband was to receive before any such waiver was allowed or 
occurred . . . “

• Husband elected to waive a portion of his retirement pay to receive tax-exempt 
disability pay he was eligible for. Parties disagreed on the proper classification of the 
disability pay and whether distribution of the payments to Wife violate federal law. 

• Husband claimed that he had been overpaying Wife through the sharing of his 
disability. The trial court found that most of Husband’s pay was “disposable retired 
pay” under 10 U.S.C. § 1408(a)(4); therefore it was subject to division.

• Yourko II determined that “federal law does not bar courts from upholding 
[indemnification] agreements or from enforcing indemnification provisions that may 
be included to ensure that payments are maintained as intended by the parties.” 

• COA mentions that neither the U.S. Supreme Court or Congress has placed limits on 
how a veteran can use it after it is received. The property settlement agreement was 
nothing more than a privately negotiated agreement which determined how the 
parties will distribute Husband’s disability pay after it is received. I - 35
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Spousal Support 

March 12, 2024

Record No. 1476-22-1

Gloucester County

Unpublished

Reversed and Remanded

Baker v. Baker
• During the separation process, parties agreed that Husband would pay Wife $1,700 per 

month in spousal support. Trial court incorporated this agreement into the final divorce 
decree. 

• Husband moved to reduce or terminate his spousal support because his retirement 
constituted a material change and his social security benefits was his only source of 
income. Husband worked in energy management construction and as project manager, 
his responsibilities included climbing, walking, and crawling. He decided to retire at 70 
years old because, in his opinion, he was unable to walk around, squat, climb ladders, 
and bend over. 

• Trial court found that Husband’s voluntary retirement was a material change in 
circumstances, but a reduction or termination of spousal support was unjustified since 
(1) Husband voluntarily retired to take care of his disabled sister, (2) there was no 
evidence that he could no longer perform the duties that his job required, and (3) 
Husband did not plan for expenses post-retirement. The trial court imputed to 
Husband’s entire pre-retirement income. Husband appealed.

• COA found that the trial court abused its discretion, as there was no evidence that 
showed the need to impute his entire pre-retirement income and the trial court placed all 
of the retirement planning responsibility on Husband, when ex-Wife was also 
responsible for retirement planning and decisions. 
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Child Support

October 17, 2023

Loudoun County

Record No. 1496-22-4

Unpublished

Affirmed 

Briscoe v. Briscoe
• Parties were married and had one child together. Husband filed for divorce. Parties 

entered an “Agreed Pendente Lite Child Support Order” and agreed to equally split 
the child’s private school tuition, tutor, and extracurricular activities.

• Circuit court entered an order incorporating the parties’ custody, visitation and child 
support award. 

• A year later, Mother contacted the school and told them that she would not pay for 
half of the tuition. Circuit court ordered Mother to pay half of the educational costs 
since the parties (1) previously agreed, (2) there is a demonstrated need that the 
child attend private school, and (3) the parties have the means to pay. Mother 
appealed.

• Ordered education expenses is one factor where the court can deviate from the 
presumptive support guidelines based on factors in Code § 20-108.1(B) as they 
affect the obligation of each party, the ability of each part to pay child support, and 
the best interest of the child.

• COA found that there was sufficient evidence to deviate from the guidelines as there 
was testimony of the benefits the child received from the school, the child attended 
the school since pre-kindergarten, and both parents attended private school. 
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Child Support

January 30, 2024

Record No. 0816-22-3

Buchanan County

Unpublished

Affirmed in part

Reversed and remanded in part

Deel v. Schmidt, et al.
• In dispute over a separation agreement, Mother petitioned to have Father (1) pay the sum 

of his support obligations from the time the separation agreement was entered into in 
2012 through 2018, and (2) pay for his portion of their child’s uninsured medical 
expenses and her attorney’s fees. Circuit court incorporated the agreement into a court 
order granting Mother the relief requested. Circuit Court incorporated the agreement.

• Father appealed and argued that “Code § 20-108.1(B) precludes the award of retroactive 
child support prior to an existing and pending case in a court of competent jurisdiction.”

• COA found that the circuit court could not award arrearages from the period before the 
Mother’s initial filing in 2018. The language of Code § 20-108.1(B) states, “liability for 
support shall be determined retroactively for the period measured from the date that the 
proceeding was commenced by the filing of an action with any court . . . .” 

• Justice Beales argues that although the majority correctly cited Code § 20-108.1(B), 
which prohibits awarding statutory child support retroactively, Mother could receive 
damages for failure to pay child support as a breach of contract violation.

• Justice Causey dissents in part, disagreeing with the ruling that the incorporation of the 
agreement was valid. I - 40
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Custody & Visitation: Grandparents

September 6, 2023

Smyth County

Case No. CJ18CHA62-00 through 

CJ18CHA73-00

Published

Affirmed

Williams, et al. v. Panter 
• Father committed suicide. The paternal grandparents continued to visit, 

but Mother and paternal grandparents argued over communications and 
interactions that were occurring in front of the children. Mother fully 
stopped the grandparents’ visitation with the children. 

• Grandparents sought an award of visitation rights. JDR denied it, and 
grandparents appealed. They argued “such visitation may be awarded 
under a best interest of the child standard, without imposition of a 
predicate actual harm standard . . . .”

• Circuit Court held that applying Code §20-124.2(B2) to this case would 
be unconstitutional, as subsection (B2) violates Mother’s fundamental 
substantive due process rights by allowing visitation to grandparents 
when there is no evidence presented indicating harm.

• In this case, a predicate showing actual harm to the children due to 
denied grandparent visitation must be the applicable evidentiary 
standard. 

I - 42



Custody & Visitation: Grandparents

October 3, 2023

Virginia Beach, Virginia

Record No. 1583-22-1

Unpublished

Affirmed

Merlino v. City of  Virginia Beach 
• Father stabbed mother with a syringe of cyanide. Mother died. Child witnessed 

Mother’s agonizing suffering from the effects of the poison. Mother died. Father was 
charged and convicted of first-degree murder and received a life sentence. While 
imprisoned, he sent encoded messages to people asking for their help to create an alibi 
and intimidate Mother’s family. 

• JDR (1) entered an order stating that Father abused or neglected the child, (2) 
transferred custody of the child to the maternal grandparents, and (3) entered a 
permanent protective order on the child’s behalf. Father appealed to the circuit court. 
Circuit Court affirmed. 

• He appealed to the COA and argued that (1) the child was safe and loved, (2) 
incarceration of a parent does not render the child automatically abused or neglected, 
(3) and the child did not meet the definition of abused or neglected.

• Code § 16.1-228(1) defines an abused or neglected child as one “[w]hose parents . . . 
create or inflict, threaten to create or inflict, or allow to be created or inflicted upon 
such child a physical or mental injury by other than accidental means, or create a 
substantial risk of death, disfigurement or impairment of bodily or mental functions.”

• COA held that the totality of the record shows that the circuit court did not err. The 
conclusion was not based on Father’s incarceration but based on his violent and 
threatening actions, suggesting that Father did not value the child’s well-being. 
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Custody & Visitation: 
Material Change of Circumstance

December 18, 2023

Fairfax County

Case No. CL-2019-850

Opinion Letter - Judge Bernhard

Livingston v. Stark 
• Defendant wanted to change the custodial schedule. The eldest children 

testified that they want to equalize time with their parents on Sundays, 
reasoning that it was inconvenient for the children to transfer household on 
Sunday evenings and that the arrangement was unfair to the Defendant.

• The court must (1) determine if there has been a material change in 
circumstances stance the most recent custody award and (2) if the change 
would be in the best interest of the child. Material change in circumstances 
can be “broad enough to include changes involving the children themselves” 
or “changes relating to the parents and their circumstances.” 

• VA courts typically do not find “minor inconvenience” as a material change. 
It would “unduly” bring courts into family disputes.

• The 19th Judicial Circuit of Virginia found that a child’s preference to 
custody alone is not enough to constitute a material change in 
circumstances. If the legislature intended to have a child’s preference be a 
material change, it would not have listed child’s preference as one factor in 
determining the child’s best interest. I - 44
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Criminal: Reporting Abuse

December 19, 2023

Henrico County

Record No. 1487-22-2

Unpublished

Affirmed

Creekmore v. Commonwealth
• Creekmore was a licensed psychologist and conducted counseling sessions with a 

minor. The sessions exposed ongoing sexual abuse to the minor by Mother. Creekmore 
never reported the abuse. After being subpoenaed by CPS, Creekmore was charged and 
convicted of violating Code § 18.2-371 for contributing to the delinquency of a minor.

• She appealed and argued that (1) failing to report is not an overt act that “contributed, 
encouraged, or caused the child to be abused or neglected,” (2) the word “omission” 
only refers to an omission by a third party, and (3) the mandatory reporting statute only 
subjected Creekmore to a fine.

• The COA noted that Creekmore’s advice caused the child to remain in her home, where 
the abuse and neglect continued. Also, the term “omission,” Creekmore’s argument that 
the term only refers to third parties is not included in the statute. 

• COA noted that SCOTUS and the Supreme Court of Virginia “allows for conduct to be 
prosecuted when it violates more than one statute.” Creekmore was facing prosecution 
due to her violation of statutory duty, her specific advice, and her conduct during 
treatment. 

• COA affirmed the conviction. I - 46



Criminal: Domestic Assault & Battery

January 30, 2024

Record No. 1936-22-3

Martinsville

Published

Reversed and Remanded

Yellock v. Commonwealth
• Yellock got into an altercation with his girlfriend and the circuit court convicted 

him of domestic assault and battery in violation of Code § 18.2-57.2. On appeal, 
he argues that the evidence failed to prove that the victim was a “family or 
household member.”

• Statute defines “family or household member” as “any individual who cohabits 
or who, within the previous 12 months, cohabited with the person.”

• The COA relied on factors from Rickman v. Commonwealth to determine whether 
cohabitation was established, including (1) sharing of familial or financial 
responsibilities, which may include payment of utilities, shelter, food, or having 
commingled assets, (2) consortium, which may include conjugal relations, 
fidelity, affection, and cooperation, and (3) length and continuity of the 
relationship. 

• COA stated that there was no evidence on record supporting cohabitation.

• COA reversed the conviction and remanded it to the circuit court conduct a new 
trial on the lesser-included offense of simple assault and battery.
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MISCELLANEOUS 
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• Alabama has a Wrongful Death of a Minor Act: a statute 
that allows parents of a deceased child to recover 
punitive damages for their child's death. 

• The Supreme Court of Alabama has long held that 
unborn children are "children" for purposes of its 
Wrongful Death of a Minor Act.

• This Court ruled that the Wrongful Death of a Minor Act 
applies to all unborn children, regardless of their 
location, and it includes unborn children who are located 
outside of a biological uterus at the time they are killed.

Miscellaneous: In Vitro Fertilization

February 16, 2024

Supreme Court of Alabama

LePage v. Mobile Infirmary Clinic

I - 49



LEGISLATIVE UPDATE: 2024 GENERAL ASSEMBLY SESSION 

By  

Daniel L. Gray 

Cooper Ginsberg Gray, PLLC 

Fairfax, Virginia 

dgray@cgglawyers.com 

I. IN GENERAL

a. Summary List of 2024 Legislation.

i. Attached at Appendix, Item 1 is a summary list of bills

introduced into the House and Senate and tracked by the

Virginia Family Law Coalition.  Those bills which failed to

advance at some point in the legislative process are noted, but

are included for informational purposes. All enacted bills

became effective July 1, 2024.

ii. No formal legislative history or formal legislative reports

relevant to the bills covered herein were filed in this year’s

General Assembly session, with the exception of a report filed

pursuant to 2023’s SB895, discussed further below.  The Report

is attached at Appendix, Item 2.

iii. To obtain a complete history of the development of any bill

contained herein, or to view the amendments made to the

language of any such bills, refer to the searchable Virginia LIS

database at Virginia's Legislative Information System

NOTICE: BILLS SHOWN IN THIS OUTLINE AS HAVING PASSED 

ARE SUBJECT TO SIGNING BY THE GOVERNOR OR POSSIBLE 

VETO BY APRIL 8, 2024. 

b. General Overview of 2024 Session

i. Over 20 bills touching in some way on the practice of family

law were introduced in this session. Certain bills passed both

II - 1

mailto:dgray@cgglawyers.com
https://lis.virginia.gov/lis.htm


chambers, only to be vetoed by the Governor, and several 

remain awaiting his enactment or veto. 

ii. Many family-law related bills died at some point in the

legislative process, and it is instructive to briefly review some

of these, as they have a way of returning in future sessions. All

but one of the bills noted below were also introduced in some

form in the 2023 session and remain worth watching closely:

1. HB 890:  As with last year’s HB 1493, advocates of a

shared parenting presumption in custody cases

introduced another bill to create a shared parenting

presumption without explicitly stating a presumption.

The bill aimed to introduce the following language into

the first sentence of Virginia Code 20-124.3: [T]he court

shall, upon the request of either party, assure a minor

child of frequent and continuing contact with both

parents so as to maximize the amount of time the minor

child spends with each parent, except in cases where

there is abuse, neglect, or other pressing safety concern to

the child or one of the parents.”

A plain reading of the proposed statute would result in a 

50/50 presumption, as mathematically, that is the only 

way to maximize time with both parents. This bill returns 

every year, with additional support from both 

practitioners and mental health professionals.   

This past session, the bill was tabled with a request of the 

Family Law Coalition to work with the patron to see if 

any progress could be made on the issue. 

2. HB 1104:  As with last year’s HB 1549, this bill would

have permitted surviving parents to sue drunk drivers for

child support when the drunk driver’s behavior resulted

in the wrongful death of a parent.  In other words, if

Parent A was killed by a drunk driver, the other parent,

Parent B, could have sued the drunk driver for child

support.  The procedural hurdles involved were

significant (where would such a suit be brought?) and the
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application of the concept would have been extremely 

problematic.  As an example, suppose Parent A, a 

millionaire executive, was killed by an unemployed 

drunk driver; whose income would be used for the 

purpose of running the guideline?   

This year, new members of the House Civil 

Subcommittee relied more heavily on the fact that 

aggrieved persons could recover lost income with 

wrongful death actions in tabling the bill. 

3. HB 1311 and SB 519:  These bills would have

eliminated the statutory one-year waiting period to file

for a divorce on the basis of cruelty, reasonable

apprehension of bodily hurt, or desertion.  While the bill

did not advance, the House Civil Subcommittee

informally (at this writing) requested that the Family Law

Coalition study the issue and make recommendations.

The Senate version of the bill was continued to 2025.

4. HB 833 and SB 115: In past sessions, certain interest

groups have sought legislation that would prevent a court

from denying custodial time to a parent based only on a

certain condition, usually physical, such as blindness.  In

a similar vein, these two bills sought to introduce the

concept that no parent could be denied custodial time

based on that parent’s consumption of cannabis unless it

was proven not to be in a child’s best interests.  HB 833

passed the House with a bipartisan vote and passed the

Senate 38-1, only to be vetoed by the Governor on March

9. SB 115 likewise passed both chambers, but as of this

writing awaits further action by the Governor.  It remains

to be seen whether the veto can be overridden.

II. MARRIAGE

a. Minimum Age of Marriage.
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i. HB 994 amended Virginia Code §§ 20-48 and 20-89.1 to

remove “emancipated minor” eligibility to marry, and

established the age of 18 as the minimum age to marry for all

marriages occurring after July 1, 2024.  The bill clarified that

emancipated minors could still marry if the marriage occurred

before July 1, 2024.

b. Marriage Lawful Regardless of Sex, Gender, or Race

i. HB 174 added a new section to the Virginia Code, § 20-13.2,

establishing that, “No person authorized by § 20-14 to issue a

marriage license shall deny the issuance of such license to two

parties contemplating a lawful marriage on the basis of the sex,

gender, or race of such parties. Such lawful marriages shall be

recognized in the Commonwealth regardless of the sex, gender,

or race of the parties.”

The new Code section adds a caveat that, “Religious 

organizations and members of the clergy acting in their religious 

capacity shall have the right to refuse to perform any marriage.” 

III. EQUITABLE DISTRIBUTION

a. None.

IV. DIVORCE

a. None.

V. CHILD SUPPORT

a. Calculation of Support Overages.

i. HB 784 amends Virginia Code §§ 20-60.3 and 20-107.1 to

require that – as with support arrearages – any overpayment of

child or spousal support must be calculated and set forth in an

order establishing or modifying support.

b. Termination of Temporary Support in Protective Order.
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i. Pursuant to Virginia Code § 16.1-279.1, when issuing a

protective order, the court is authorized to, among other relief,

award temporary child support. HB 294  amends § 16.1-279.1

to clarify that, “Such temporary child support order shall

terminate upon the determination of support pursuant to § 20-

108.1 or upon the termination of such protective order,

whichever occurs first.”  This eliminates the need to amend the

protective order support award upon an award of child support

in a different proceeding.

VI. SPOUSAL SUPPORT

a. Calculation of Support Overages.

i. HB 784 amends Virginia Code §§ 20-60.3 and 20-107.1 to

require that – as with support arrearages – any overpayment of

child or spousal support must be calculated and set forth in an

order establishing or modifying support.

VII. CUSTODY/VISITATION

a. None.

VIII. ADOPTION/SURROGACY

a. HB 783 makes various changes to statutes governing parental

placement and agency adoptions. The bill makes Virginia Code §

63.2-1201.1 gender neutral, by removing references to “a man and a

woman.” It authorizes a hospital to release a child to prospective

adoptive parents when the birth parent has executed a health care

power of attorney. Previously, some hospitals would not release a

child for adoption without a court order, which could sometimes take

weeks. The bill now permits release with a health care power of

attorney.

The bill decreases from 45 to 10 days the time for which a hearing is

required to be held upon the filing of a petition for the approval of an

entrustment agreement by a local board of social services or a child

welfare agency.

II - 5



IX. GUARDIANS AD LITEM

a. If not vetoed, HB 893 requires the Judicial Council, in conjunction

with the Virginia State Bar and the Virginia Bar Association, to adopt

standards for the qualification and performance of attorneys appointed

pursuant to § 16.1-266 to represent a parent or guardian of a child

when such child is the subject of a “child dependency case.”  That

term includes cases before the juvenile and domestic relations district

courts, and the circuit courts on appeal, involving a child who is (a)

alleged to have been abused or neglected pursuant to § 16.1-278.2; (b)

alleged to be at risk of being abused or neglected by a parent or

custodian who has been adjudicated as having abused or neglected

another child in his care pursuant to § 16.1-278.2; (c) the subject of a

petition for approval of an entrustment agreement pursuant to § 16.1-

277.01; (d) the subject of a petition for relief of custody pursuant to §

16.1-277.02; (e) placed in foster care and is the subject of a foster care

or permanency plan filed pursuant to § 16.1-281, 16.1-282, 16.1-

282.1, or 16.1-282.2; and (f) the subject of a petition for termination

of residual parental rights pursuant to § 16.1-283.

It requires the Judicial Council to maintain a list of attorneys who are

qualified to be appointed to represent indigent parents and guardians

involved in a child dependency case and make such names available

to the courts.

In terms of compensation, the bill states that when the court appoints

counsel to represent a parent, guardian, or other adult in a child

dependency case, such counsel shall be compensated for his services

in an amount not to exceed $330, except that in matters arising under

§ 16.1-283, such counsel shall be compensated for his services in an

amount not to exceed $680.

X. JURISDICTION AND PRACTICE

a. Virginia Military Parents Equal Protection Act.

i. HB 194 amended sections 20-124.7 and 20-108 to add the

Space Force to the listed branches of the U.S. Armed Forces

covered by the Virginia Military Parents Equal Protection Act.
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b. Appeals of Pendente Lite Orders to the Court of Appeals

i. Last year’s SB 895, directed “That the Virginia Family Law

Coalition (the Coalition) shall conduct a study on appeals of

interlocutory decrees or orders involving domestic relations

matters in the Commonwealth. The Coalition shall report the

findings of such study to the Chairmen of the Senate

Committee on the Judiciary and the House Committee for

Courts of Justice by October 1, 2024.”

The Coalition’s study recommended that interlocutory appeals

not be permitted as a matter of course in domestic relations

cases, but suggested one amendment to Virginia Code § 17.1-

405 – which already prohibited interlocutory orders in domestic

relations matters under last year’s SB 895.  It recommended the

statute be amended to clarify that the prohibition would not

operate to negate Virginia Code § 8.01-675.5, which allows a

circuit court to certify an order for interlocutory appeal. SB 509

added that clarification to the statute.

XI. ATTORNEYS FEES

a. None.
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APPENDIX 1 
Bill No. Summary Status 
HB110 

(Sullivan -

D) 

Surrogacy brokers; repeal of prohibition against. Repeals 

the statute prohibiting any person, firm, corporation, 

partnership, or other entity from accepting compensation for 

recruiting or procuring surrogates or accepting compensation 

for otherwise arranging or inducing an intended parent and 

surrogate to enter into surrogacy contracts. Under current law, 

any violation of such prohibition is a Class 1 misdemeanor.  

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB110 

Passed House 50-48, 2/1/24 

Passed Senate 20-18, 2/19/24 

Vetoed by Governor 3/8 

HB 112 

(Sullivan - 

D) 

Adoption; parental placement and agency adoption. Makes 

various changes to statutes governing parental placement and 

agency adoptions. The bill authorizes a hospital to release a 

child to his adoptive parents when the birth parent has 

executed a health care power of attorney; provides that when a 

juvenile and domestic relations district court enters an order 

waiving the consent of one or both birth parents who have 

failed, without good cause, to appear at a hearing to execute 

consent for which they were given proper notice and 

transferring custody of a child who has been in the physical 

care and custody of prospective adoptive parents, such 

adoption shall be considered a parental placement adoption; 

also allows the juvenile and domestic relations court to find, 

even if a birth parent has been given proper notice and appears 

at a hearing to execute consent or withholds consent, that the 

consent of such birth parent is withheld contrary to the best 

interest of the child or is unobtainable; clarifies that the effect 

of an order of the juvenile and domestic relations district court 

accepting a birth parent's consent and finding that any 

applicable revocation period has expired is to terminate a 

consenting birth parent's residual parental rights. The bill 

provides that a juvenile and domestic relations court shall 

accept consent from an out-of-state birth parent. Under current 

law, a juvenile and domestic relations district court is required 

to request consent from an out-of-state court having 

jurisdiction over custody matters in the jurisdiction where a 

birth parent resides when such birth parent does not reside in 

the Commonwealth. 

The bill adds licensed child-placing agencies and prospective 

adoptive parents to those with the authority to consent to 

surgical and medical treatment of certain minors, subject to 

certain requirements. The bill decreases from 45 to 10 days the 

time for which a hearing is required to be held upon the filing 

of a petition for the approval of an entrustment agreement by a 

local board of social services or a child welfare agency. The 

bill also makes technical amendments. 

https://lis.virginia.gov/cgi-

bin/legp604.exe?ses=241&typ=bil&val=HB112 

Incorporated with HB783, and 

reported from House Courts with 

substitute 1/26 

HB174 

(Henson - 

D) 

Marriage lawful regardless of sex, gender, or race of 

parties; issuance of marriage license. Provides that no 

person authorized to issue a marriage license shall deny the 

Passed House 54-40, 1/26/24 

Passed Senate 22-17, 2/19/24 

Approved by Gov. 3/8/24 
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issuance of such license to two parties contemplating a lawful 

marriage on the basis of the sex, gender, or race of the parties. 

The bill also requires that such lawful marriages be recognized 

in the Commonwealth regardless of the sex, gender, or race of 

the parties. The bill provides that religious organizations or 

members of the clergy acting in their religious capacity shall 

have the right to refuse to perform any marriage. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB174 

HB194 

(Martinez – 

D) 

Virginia Military Parents Equal Protection Act; Space 

Force; deployment. Adds members of the Space Force to the 

list of service members included in the definition of deploying 

parent or guardian for the purposes of the Virginia Military 

Parents Equal Protection Act. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB194 

Passed House 95-0, 1/26/24 

Passed Senate 39-0, 2/19/24 

Approved by Gov. 3/8/24 

HB244 

(Martinez – 

D) 

Protective order in case of family abuse; parents; minors. 

Prohibits the parent of a minor from filing a petition for a 

family abuse protective order against such minor, provided 

that the minor has not otherwise been emancipated pursuant to 

law. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB244 

Stricken from docket 1/26 

HB273 

(Reid – D 

Divorce; cruelty, reasonable apprehension of bodily hurt, 

or willful desertion or abandonment; divorce from bed and 

board. Eliminates the one-year waiting period for being 

decreed a divorce on the grounds of cruelty, reasonable 

apprehension of bodily hurt, or willful desertion or 

abandonment by either party. The bill also repeals the 

provision allowing for a divorce from bed and board on the 

grounds of cruelty, reasonable apprehension of bodily hurt, or 

willful desertion or abandonment. The provisions of the bill 

apply to suits for divorce filed on or after July 1, 2024. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB273 

Continued to 2025 for Coalition 

study, 1/26/24 

HB294 

(Ballard – 

D) 

Protective order in case of family abuse; termination of 

temporary order of child support. Provides that when a 

court includes a temporary child support order with the 

issuance of a protective order in the case of family abuse, such 

temporary child support order shall terminate when a court 

determines child support in a subsequent proceeding or when 

the protective order expires, whichever occurs first. Current 

law requires that such temporary child support order terminate 

only after a court determines child support in a subsequent 

proceeding. This bill is a recommendation of the Judicial 

Council of Virginia and the Committee on District Courts 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB294 

Passed House 98-0, 1/25/24 

Passed Senate 39-0, 2/19/24 

Approved by Gov. 3/8/24 

HB295 

(Martinez – 

D) 

Protective order in case of family abuse; parents; minors. 

Prohibits the parent of a minor from filing a petition for a 

family abuse protective order against such minor, or from 

filing as next friend on behalf of his minor child against 

another of his minor children, provided that the minor has not 

otherwise been emancipated pursuant to law. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB295 

Laid on table in House Courts 7-1 

on 1/26/24 
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HB346 

(Green – 

R) 

Premarital agreements; enforcement. Provides that a 

premarital agreement executed on or after July 1, 2024, shall 

not be enforceable against a person who proves that the other 

party to the agreement was convicted of criminal sexual 

assault of the person against whom enforcement is sought or a 

child of the parties. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB346 

Laid on the table in House Courts 8-

0 on 1/17/24 

HB765 

(Delaney – 

D) 

Termination of parental rights; sexual abuse; clear and 

convincing standard; petition filed by other parent. Allows a 

parent to file a petition to terminate the parental rights of the 

other parent if the circumstances giving rise to such a petition 

allege that such parent engaged in conduct prohibited by 

relevant law relating to sexual abuse, whether or not the parent 

has been charged with or convicted of the alleged violation, 

and the child was conceived of such conduct. 

Tabled until 2025 – Coalition to 

work with patron on concerns. 

HB766 

(Delaney – 

D) 

Custody and visitation arrangements; best interests of the 

child; expert testimony; history of abuse. Requires a court 

to consider any history of family abuse, sexual abuse, child 

abuse, or an act of violence, force, or threat in determining 

best interests of a child for purposes of determining custody or 

visitation arrangements. Under current law, only such history 

that occurred no earlier than 10 years prior to the filing of a 

custody or visitation petition is required to be considered. The 

bill also requires that any expert evidence from a court-

appointed or outside professional relating to any alleged abuse 

of a child subject to such petition shall only be admitted if 

such professional possesses demonstrated expertise and 

clinical experience in working with victims of the type of such 

abuse alleged that is not solely of a forensic nature. The bill 

further directs the Office of the Executive Secretary of the 

Supreme Court of Virginia to provide mandatory judicial 

training on trauma-informed practices in proceedings 

involving domestic violence to magistrates and judges of the 

juvenile domestic relations district courts, general district 

courts, circuit courts, and the Court of Appeals of Virginia, the 

justices of the Supreme Court of Virginia, and court personnel. 

Tabled until 2025 – Coalition to 

work with patron on concerns. 

HB 783 

(Herring – 

D) 

Adoption; parental placement and agency adoption; 

discharge of newborn infant.  Authorizes a hospital to 

release a child to his adoptive parents when the birth parent 

has executed a health care power of attorney. The bill contains 

technical amendments.  

Passed House 99-0, 2/1/24 

Passed Senate with Amend, 39-0, 

2/19/24 

Passed House with Amend, 99-0 

Approved by Gov. 3/14/24 

HB784 

(Herring – 

D) 

Entry or modification of child and spousal support orders; 

determination of support overages. Specifies that all orders 

directing or modifying the payment of spousal support where 

there are minor children whom the parties have a mutual duty 

to support and all orders directing the payment of child 

support shall contain a statement as to whether support 

overages exist and certain details about such overages 

https://lis.virginia.gov/cgi-

bin/legp604.exe?ses=241&typ=bil&val=hb784 

Passed House 99-9, 2/1/24 

Passed Senate 39-0, 2/19/24 

Approved by Gov. 3/8/24 

HB833 

(Cousins – 

D) 

Child abuse and neglect; custody and visitation; possession 

or consumption of authorized substances. Provides that a 

child shall not be considered an abused or neglected child, and 

no person shall be denied custody or visitation of a child, 

Passed House 56-43, 2/1/24 

Passed Senate 38-1, 2/19/24 

Vetoed by Gov. 3/8/24 
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based only on the fact that the child's parent or other person 

responsible for his care, or the person petitioning for custody 

or visitation of the child, possessed or consumed legally 

authorized substances. The bill directs the Board of Social 

Services to amend its regulations, guidance documents, and 

other instructional materials to ensure that such regulations, 

documents, and materials comply with, and that investigations 

and family assessments are conducted by local departments of 

social services in accordance with, the provisions of the bill. 

This bill is identical to SB 115. 

HB890 

(Early – R) 

Best interests of the child; assuring frequent and 

continuing contact with both parents. Provides that, in 

determining the best interests of a child for purposes of 

custody and parenting time arrangements, upon request of 

either party, the court shall assure a minor child of frequent 

and continuing contact with both parents so as to maximize 

the amount of time the minor child spends with each parent. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+HB890 

Tabled until 2025 – Coalition to 

work with patron on concerns. 

HB1104 

(Walker – 

R) 

Wrongful death; death of parent or guardian of child 

resulting from driving under the influence; child support. t 

Provides that in any action for death by wrongful act where 

the defendant, as a result of driving a motor vehicle or 

operating a watercraft under the influence, unintentionally 

caused the death of another person who was the parent or legal 

guardian of a child, the person who has custody of such child 

may petition the court to order that the defendant pay child 

support.  

https://lis.virginia.gov/cgi-

bin/legp604.exe?ses=241&typ=bil&val=hb1104 

Laid on table 6-2, 1/29/24 

HB1129 

(McQuinn 

– D)

Grandparent; petition for visitation. Provides that in any 

case or proceeding in which a grandparent has petitioned the 

court for visitation with a minor grandchild, the court may 

consider whether (i) the marriage of the parents of such child 

has been dissolved, (ii) a parent of the child has abandoned 

such child, (iii) the child was born while the parents were not 

married, or (iv) a parent of the child has prevented the 

grandparent from visitation at any hearing in such a case or 

proceeding held to determine the best interest of the child. 

https://lis.virginia.gov/cgi-

bin/legp604.exe?ses=241&typ=bil&val=hb1129 

Continued to 2025, 1/31/24 

HB1144 

(Cordoza – 

R) 

Children alleged to be abused or neglected; preliminary 

removal hearing; appointment of counsel for parent of 

such child. Provides that at a preliminary removal hearing in 

cases in which a child is alleged to have been abused or 

neglected, the court shall appoint an attorney-at-law to 

represent such child's parent, guardian, or other adult standing 

in loco parentis if the court determines that such parent, 

guardian, or other adult standing in loco parentis is indigent, 

unless he has waived his right to representation or otherwise 

employed counsel. Under current law, any such appointment is 

made at an adjudicatory hearing on such removal after a 

preliminary removal order is issued. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+mbr+H337 

Laid on table in House Courts 5-3, 

1/31/24 
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HB1311 

(Clark – D) 

Divorce; cruelty, reasonable apprehension of bodily hurt, 

or willful desertion or abandonment; divorce from bed and 

board. Eliminates the one-year waiting period for being 

decreed a divorce on the grounds of cruelty, reasonable 

apprehension of bodily hurt, or willful desertion or 

abandonment by either party. The bill also repeals the 

provision allowing for a divorce from bed and board on the 

grounds of cruelty, reasonable apprehension of bodily hurt, or 

willful desertion or abandonment. The provisions of the bill 

apply to suits for divorce filed on or after July 1, 2024. 

https://lis.virginia.gov/cgi-

bin/legp604.exe?ses=241&typ=bil&val=hb1311 

Continued to 2025 for Coalition 

study 

HB1481 

(Freitas – 

R) 

Visitation; petition of grandparent. Removes the provision 

providing that, in any case or proceeding in which a 

grandparent has petitioned the court for visitation with a minor 

grandchild, and a natural or adoptive parent of the minor 

grandchild is deceased or incapacitated, the grandparent who 

is related to such deceased or incapacitated parent shall be 

permitted to introduce evidence of such parent's consent to 

visitation with the grandparent, in accordance with the rules of 

evidence and that, if the parent's consent is proven by a 

preponderance of the evidence, the court may then determine 

if grandparent visitation is in the best interest of the minor 

grandchild. 

Continued to 2025 in House Courts 

SB101 

(Ebbin – 

D) 

Marriage lawful regardless of sex, gender, or race of 

parties; issuance of marriage license. Provides that no 

person authorized to issue a marriage license shall deny the 

issuance of such license to two parties contemplating a lawful 

marriage on the basis of the sex, gender, or race of the parties. 

The bill also requires that such lawful marriages be recognized 

in the Commonwealth regardless of the sex, gender, or race of 

the parties. The bill provides that religious organizations or 

members of the clergy acting in their religious capacity shall 

have the right to refuse to perform any marriage. 

https://lis.virginia.gov/cgi-bin/legp604.exe?241+sum+SB101 

Passed Senate 22-18, 2/13/24 

Passed House 58-42, 2/21/24 

Gov. Action deadline 4/8/24 

SB115 

(Lucas – 

D) 

Child abuse and neglect; custody and visitation; possession 

or consumption of authorized substances. Provides that a 

child shall not be considered an abused or neglected child, and 

no person shall be denied custody or visitation of a child, 

based only on the fact that the child's parent or other person 

responsible for his care, or the person petitioning for custody 

or visitation of the child, possessed or consumed legally 

authorized substances. The bill directs the Board of Social 

Services to amend its regulations, guidance documents, and 

other instructional materials to ensure that such regulations, 

documents, and materials comply with, and that investigations 

and family assessments are conducted by local departments of 

social services in accordance with, the provisions of the bill. 

Passed Senate 40-0, 2/9/24 

Passed House 54-45, 2/21/24 

Gov. Action deadline 4/8/24 

SB 502 

(Surovell – 

D) 

Petitions in juvenile and domestic relations district court; 

parents; minors. Prohibits the parent of a minor from filing a 

petition for a family abuse protective order against such minor, 

provided that the minor has not otherwise been emancipated 

pursuant to law. The bill also authorizes the parent, guardian, 

Passed Senate 25-15, 2/13/24 

Passed House with substitute, 53-

44, 2/23/24 

Fails to pass in Senate 3/9/24 
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or other person standing in loco parentis of a minor to file a 

petition for a child in need of services or in need of 

supervision with the clerk of the juvenile and domestic 

relations district court if an intake officer refuses to file such 

petition. Under current law, the decision by an intake officer to 

file such petition is final. 

https://lis.virginia.gov/cgi-

bin/legp604.exe?ses=241&typ=bil&val=sb502 

SB 509 

(Surovell – 

D) 

Court of Appeals; appeal of interlocutory orders. Provides 

that certain interlocutory orders shall not be appealable to the 

Court of Appeals unless the circuit court grants a party's 

motion to certify such order for interlocutory appeal. 

Passed Senate 40-0, 1/30/24 

Passed House 100-0, 2/21/24 

Gov. Action Deadline 4/8/24 

SB519 

(Graves – 

D) 

Grounds for divorce; cruelty, abuse, desertion, or 

abandonment; waiting period. Eliminates the one-year waiting 

period for a divorce to be decreed on the grounds of cruelty, 

reasonable apprehension of bodily hurt, or willful desertion or 

abandonment. 

Continued to 2025 
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VIRGINIA FAMILY LAW COALITION 

REPORT OF SB895 STUDY COMMITTEE ON APPEALS OF  

INTERLOCUTORY ORDERS IN DOMESTIC RELATIONS CASES 

October 10, 2023 

COMMITTEE MEMBERS: Lawrence Diehl, Esq., Chair 

Kenneth Murov, Esq. 

Julie Gerock, Esq. 

Melanie Rice, Esq. 

Consultants: Megan Scanlon, Chief Deputy Clerk, Virginia Court of Appeals 

Senator Scott Surovell 

Hon. Tanya Bullock, Judge, Virginia Beach Circuit Court 

Hon. Penney Azcarate, Chief Judge, Fairfax Circuit Court 

SB895: 

This bill, enacted effective April 12, 2023, included a directive in paragraph (2) that the Virginia Family 

Law Coalition (the Coalition) conduct a study on appeals of interlocutory decrees or orders involving domestic 

relations matters in the Commonwealth. A committee of Coalition members was selected by Coalition 

Chairman Daniel L. Gray to perform the study, and the committee consulted with others that would have an 

interest on the issue. Thus, two circuit court judges, the Chief Deputy Clerk of the Virginia Court of Appeals, 

and the patron of SB895, were also consulted for their input. This study and report of the Coalition is being 

made pursuant to the directive of SB895. 

GENERAL BACKGROUND AND HISTORY OF ISSUE: 

Prior to January 1, 2022, Va. Code Ann. §17.1-405 did not permit an appeal of interlocutory orders 

entered in most domestic relations cases, including orders relating to divorces, affirmance or annulments of 

marriages, custody of minor children, spousal and child support, control or disposition of a minor child, or any 

other matters arising out of Titles 16.1or 20. Parties, attorneys and courts in Virginia have long relied on this 

arrangement prior to January 1, 2022. 

Effective January 1, 2022, the jurisdiction of the Court of Appeals was expanded to include most final 

orders in any civil matter. However, when the original legislation was passed, and through an oversight noted 

by the Boyd-Graves Conference, appeals of interlocutory orders relating to such issues as injunctions were 

omitted from the prior petitions for appeal that were permitted to the Virginia Supreme Court in the discretion 

of said Court. That omission was remedied by an amendment to §17.1-405 with an expedited effective date of 

April 27, 2022, which permitted the appeal of interlocutory orders as a matter of right to the Court of Appeals in 

matters involving an equitable claim in which the order (i) required money to be paid or the possession or title 

of property to be changed or (ii) adjudicated the principles of a cause. This amendment resulted in the arguable 

ability to appeal any interlocutory order in a domestic relations case, such as temporary orders of custody and 

support. Such interlocutory appeals would contradict the long-standing statute preventing such appeals. No 

other state had an unlimited ability to appeal, as a matter of right, interlocutory orders which would arguably 

apply to domestic relations orders, such as orders for spousal or child support, orders providing for the 

exclusive use of a marital residence, or orders relating to the use or ownership of property. 
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There arose a concern that an unlimited ability to appeal such temporary orders could result in a flood of 

appeals in divorce actions of temporary or pendente lite orders never seen in Virginia jurisprudence. There was 

a further concern that such appeals would be abused by angry or litigious spouses, which would effectively 

delay the conclusion of divorce actions; during the normal 9-12 month time period for such appeals a trial court 

loses jurisdiction over the case except for enforcement of its orders or other limited matters.  

In order to remedy this oversight in prior legislation, SB895 was enacted with an emergency enactment 

date of April 12, 2023, effectively preventing appeals of interlocutory orders in domestic relations cases and 

reinstating the pre-January 1, 2022 law on the issue. The bill added to the list of nonappealable cases protective 

orders issued by a circuit court unless they are final. 

Subsequent to the enactment of SB895, the Virginia Court of Appeals, in the case of Choi v, Choi, 

Record No. 0727-22-4, ___ Va. App. ___, (Va. Ct. App. 8/1/2023), citing other authorities, held that the 

amendments of SB895 were procedural in nature and applicable retroactively to the date of the 2022 

amendments. Thus, the attempted appeal in Choi of an interlocutory spousal support order entered in a circuit 

court during a time period which arguably would have permitted such appeals, was dismissed for lack of 

jurisdiction, since SB895 prevented such appeals in domestic relations cases by its retroactive application. 

However, the issue of whether Virginia should change its long-standing law and permit appeals of 

interlocutory orders, such as pendente lite custody orders, child or spousal support orders, use of a residence or 

other temporary orders in domestic relations cases, was the focus of SB895’s request to the Coalition. 

CURRENT VIRGINIA LAW ON THE ISSUE: 

As stated above, based on the current status of Va. Code §17.1-405(B), no appeal of interlocutory orders 

entered in the list of domestic relations issues set forth in the statute is now permitted. 

As a result of the request of the patron of SB895, Sen. Scott Surovell, and his general concern that there 

do occur, on limited occasions, the entry of temporary orders that are either unreasonable or would cause 

irreparable damage to a party for which no other remedy exists, the study of this issue was agreed to by the 

Virginia Family Law Coalition. 

It should be noted, consistent with many other states reviewed in this study, that Va. Code Ann. §8.01-

675.5 does permit the appeal of interlocutory orders in civil matters where, prior to the commencement of trial, 

a circuit court has entered an order not otherwise appealable. A party may request the circuit court to certify 

such order for interlocutory appeal. The motion must set forth a concise analysis of the rules, statutes or cases 

believed to be determinative of the issues, and request the trial judge to certify in writing that the order involves 

a question of law to which (i) there is substantial ground of difference of opinion, (ii) there is no clear, 

controlling precedent on point with decisions of the Supreme Court of Virginia or the Court of Appeals, (iii) 

determination of the issues will be dispositive of a material aspect of the proceeding currently pending before 

the court, and (iv) it is in the parties’ best interests to seek an interlocutory appeal. If the request for certification 

is opposed, the issue can be briefed in accordance with Supreme Court Rules. If the Court of Appeals 

determines that the issue has “sufficient merit,” it may in its discretion permit the appeal to be taken on the 

interlocutory order. Subsection (C) clarifies that no petition filed under this statute shall stay the trial court 

proceedings unless the circuit court or appellate court orders a stay upon finding that the petition for appeal 

could be dispositive of the entire case, or there exists good cause, other than the pending petition or appeal, to 

stay the proceedings. 

As a further general comment on §8.01-675.5, Mr. Diehl- committee chair- as prior author of the treatise 

on Virginia Family Law for over 25 years, noted that no reported or unpublished case appears to have ever been 
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issued in Virginia arising out of this statute which is limited to issues of questions of law. The general types of 

temporary orders of child custody, support or other standard temporary orders entered in divorce cases are not 

subject to this statute. 

However, the committee noted that there is a potential technical conflict between Va. Code Ann. §17.1-

405(B) which now prevents any interlocutory appeals in domestic relations cases, and Va. Code Ann. §8.01-

675.5 which permits interlocutory appeals relating to the resolution of legal issues. The committee 

recommended the continued potential application of §8.01-675.5 to domestic relation cases. To avoid any 

potential issue of a conflict between the statutes, the committee recommends the enactment of a technical 

amendment to §17.1-405(B) as follows: “(B) Except as provided in Va. Code Ann. §8.01-675.5, … [and 

continuing the current language of §17.1-405(B)].” 

PROCEDURES IN PERFORMING STUDY AND MAKING RECOMMENDATIONS BY THE 

COMMITTEE AND COALITION: 

To review the status of interlocutory orders in domestic relations cases in other states, Mr. Diehl 

performed an extensive research review of all other state statutes or rules on the issue. A summary of the 

statutes or rules applicable to interlocutory orders for all 50 states is attached to this report as “Exhibit A.” This 

summary was furnished to all committee members for their review and comments. Initial memorandums 

summarizing and categorizing these statutes and the approaches taken by other states, along with comments on 

problematic issues in states approving some limited degree of appeals of interlocutory orders in domestic 

relations cases was also provided to the committee. 

A Zoom call of all committee members and consultants was held on September 8, 2023. A detailed 

discussion of the pros and cons of permitting appeals of interlocutory orders in domestic relations cases was 

performed. As a result of this committee meeting, and for the more specific reasons set forth at the end of this 

study and report, it was the unanimous recommendation that the Coalition report that there should be no 

appeals of interlocutory or pendente lite orders in domestic relations cases in Virginia and that Va. Code 

Ann. §17.1-405(B) should not be amended to permit such appeals, except to enact the technical 

amendment stated above to permit interlocutory appeals of legal issues pursuant to Va. Code Ann. §8.01-

675.5. 

SUMMARY OF STATE STATUTES OR RULES ON INTERLOCUTORY ORDER APPEALS: 

GENERALLY 

“Exhibit A”, attached, is a summary of the rules or statutes of the 50 states relating to appeals of 

interlocutory orders. Most approaches or rules in other states, except as hereinafter noted, are not specific as to 

interlocutory orders entered in domestic relations cases. The approach taken was to review each state and 

provide a summary of the key parts of the rules or statutes that still could apply to domestic relations cases, 

even though the authority is applicable to civil cases generally. An attempt to review the most recent authorities 

of each state was made, although it is possible updates might have been enacted. For purposes of this study, 

however, the approaches noted should be reasonably accurate to provide the study committee with a review of 

how these issues are handled in other states. Since the actual timing of the notice of any appeal, the manner in 

which the appeal issue is considered, and the specific appellate rules and procedures vary from state to state, 

this summary merely focuses on the substantive issues permitted for such an appeal by other states. 

Final Orders: It should be initially noted that all states permit appellate review of final orders entered in 

most civil cases. While the language or approach of such appeals varies, to the extent the state summaries do 

not specifically cite or refer to the general rule of finality for appeal purposes, it can be assumed such appeals 

are permitted. Of course, what is a final order for each state depends on each state’s developed case law, but 
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since that is not the focus of this study, a further analysis of such law is unnecessary. In Virginia, even though in 

domestic relations cases a particular issue, such as custody, might be finalized as to that specific issue by a court 

order, the current law is clear that until there is a final order disposing of all issues, including attorney’s fees, no 

appeal of what would otherwise be a final order on that issue is permitted. There must be a final order disposing 

of all issues. See, eg. Wells v. Wells, 29 Va. App. 82, 509 S.E.2d 549 (1999); Prizza v. Prizza, 45 Va. App. 280, 

610 S.E.2d 326 (2005); Mina v. Mina, 45 Va. App. 215, 609 S.E.2d 622 (2005) (attorney’s fees reserved in final 

decree- not final for appeal purposes until fee issue resolved). 

This latter state of law is cited as being relevant to some approaches taken by other states that will be 

hereinafter cited in this summary where such final orders on some core issue are appealable even though not all 

other issues have been finalized. 

Appeal of Interlocutory Orders Not Related or Applicable to Domestic Relations Orders: As 

shown by “Exhibit A,” most states permit interlocutory appeals of certain specific orders, usually only with 

permission granted by the appellate court and not as an appeal as a matter of right. Generally as shown, but not 

relevant to the study issue, appeals by permission are provided for such temporary orders as the granting or 

denying of an injunction or the denial of the dissolution of an injunction or modification of an injunction; the 

granting of a new trial; motions related to the appointment or accounting of receivers; temporary orders in 

partition suits; orders granting summary judgments; temporary orders of certain administrative agencies; or 

other areas of the law not related to domestic relations. While the language of each state varies, as do the 

procedures for their appeals, such interlocutory order authority is widespread and the majority of states allow 

these appeals, but by the discretion of the appellate court in granting them. Since these types of appeals are not 

related to the issue before the study committee, many of these rules or statutes have been noted in the state 

summaries, but no further analysis is really needed since they do not apply to domestic relations temporary 

orders.  

It should be noted that Va. Code Ann. §17.1-405(A)(5), except for the domestic relations orders listed 

in 17.1-405(B), and consistent with some other states, allows an appeal of an interlocutory order involving an 

equitable claim in which order (i) requires money to be paid or the possession or title of property to be changed 

or (ii) adjudicates the principles of a cause. Further, Va. Code Ann. §8.01-626 permits a petition for appeal to 

be filed with the Virginia Supreme Court where a circuit court grants a preliminary injunction, refuses an 

injunction or dissolves a granted injunction. The petition is reviewed by a 3-judge panel and its granting is 

within the discretion of the Supreme Court. Again, this is consistent with the cited statutes of other states 

dealing with injunctions. 

SUMMARY OF STATE STATUTES OR RULES ON INTERLOCUTORY ORDER APPEALS: 

APPLICABLE TO DOMESTIC RELATIONS CASES. 

There appear to be two types of rules or statutes that other states use that are or may be applicable to 

interlocutory orders entered in domestic relations cases. First, there are many states that have general statutes or 

rules applicable to any civil appeal, usually requiring the leave of the appellate court and in many cases limited 

to issues of issues of law or affecting the substantial rights of a party. Second, there are a limited number of 

states that have rules of interlocutory appeals that are specific to domestic relations cases, or specific types of 

temporary orders entered in cases, such as custody matters.  

I. STATUTES OR RULES APPLYING GENERALLY TO CIVIL CASES, INCLUDING

DOMESTIC RELATIONS CASES: 

A. APPEALS OF INTERLOCUTORY ORDERS WHERE THERE IS A MATERIAL

QUESTION OF LAW, WHICH COULD BE DISPOSITIVE OF THE CASE.
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Approximately 19 states provide general authority, which would arguably apply to and include 

domestic relations cases, where the order appealed involves a controlling question of law where 

there is a substantial difference of opinion on the issue, and an immediate appeal would materially 

advance the ultimate determination of the litigation and avoid protracted and expensive litigation. 

While the specific language for such authority varies from state to state, most rules or statutes 

provide that the petition may be filed by a party, or by the trial court itself, or by a party with a 

required certification or joining of the trial court to the interlocutory order requesting such question 

for consideration by the appellate court. Generally, these statutes are not appeals as of right, but may 

be considered and accepted in the discretion of the appellate court.  

Virginia has such a statute -  Va. Code Ann. §8.01-675.5 - but as noted above, this statute has 

apparently never been used as a method to resolve disputed questions of law in domestic relations 

cases. As stated above in this report, a technical amendment to Va. Code Ann. §17.1-405(B) should 

be enacted to avoid any potential conflict between this statute and the authorization of interlocutory 

appeals relating to the resolution of legal issues pursuant to §8.01-675.5. 

States containing such authority include Alabama, Delaware (substantial issue of material 

importance), Hawaii, Idaho, Illinois, Indiana, Kansas, Mississippi, New Hampshire, New Mexico, 

Oklahoma, Pennsylvania, Tennessee, Utah, Vermont (all parties must agree and trial court must sign 

the order), Virginia, Washington, Wisconsin and Wyoming.  

B. APPEALS OF INTERLOCUTORY ORDERS THAT COULD SUBSTANTIALLY OR

IRREPARABLY DAMAGE THE PETITIONER.

Some states provide generally, and not specific to domestic relations cases, for an appeal of an

interlocutory order where the appellant will suffer “substantial” expense, injury or damage if the

order is erroneous or the order affects a “substantial right” of a party.

Such states include Indiana, Iowa (order affecting the substantial rights affected by the order), New

Hampshire (appeal of interlocutory order in order to protect a party from “substantial or irreparable

injury”), North Carolina (trial court must certify the order for immediate appeal and the order affects

the “substantial right of the appellant that would be lost without immediate review- award of

attorney’s fees was appealable as affecting the “substantial right” of a party), North Dakota,

Oklahoma, Oregon, Tennessee (interlocutory appeal to prevent “irreparable injury or potential

injury.”), Wisconsin and Wyoming.

C. STATUTES OR RULES PERMITTING THE APPEAL, BY DISCRETIONARY DECISION

OF THE APPELLATE COURT, OF ANY INTERLOCUTORY ORDER.

Iowa appears to permit the appeal of interlocutory orders with the discretion of the trial court. The

filing of such a petition will not stay the order, but specifically says as to custody issues, the

appellate court may stay the order pending based on listed factors.

Utah has a general statute providing for the discretionary appeal of interlocutory orders- it generally

would require the appellate court to find why the issue would materially advance the termination of

the litigation. As shown by the chart, this was applied to a petition filed by a Wife in a domestic

relations case.
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Vermont provides for a discretionary review of interlocutory orders if the court finds the order 

conclusively determines a disputed question and completely resolves an important issue separate 

from the merits of the case and would otherwise be an unreviewable order on appeal from a final 

judgment. 

II. STATUTES OR RULES RELATING TO APPEALS OF INTERLOCUTORY ORDERS

APPLYING SPECIFICALLY TO DOMESTIC RELATIONS CASES: 

A. STATUTES OR RULES PREVENTING THE APPEAL OF AN INTERLOCUTORY

ORDER.

Virginia Code Ann. §17.1-405(B) currently prevents the appeal of interlocutory orders in domestic

relations cases. Texas also provides by statute that any temporary order entered by a family court “is

not subject to an interlocutory appeal.”

B. STATUTES OR RULES PERMITTING THE APPEAL OF INTERLOCUTORY ORDERS

IN DOMESTIC RELATIONS CASES.

Colorado law provides for appeals of interlocutory orders prior to a final order of dissolution of a

marriage. Temporary orders regarding the financial relationship between the parties such as alimony

and child support and temporary attorney’s fees orders are appealable. Interestingly however,

temporary orders relating to child custody are not appealable unless the order is of such an extensive

indefinite duration that it acts as a final order.

Florida provides for interlocutory orders in family law matters involving the right to immediate

monetary relief, rights with regard to child custody or a time-sharing parenting plan, or whether a

marital agreement is invalid in its entirety. The rules further provide that in the absence of a stay, the

trial court can proceed on all matters not on appeal, including a trial and final hearing, but may not

enter the final order disposing of all issues pending a ruling from the appellate court, absent leave of

court.

Georgia provides for appeals as a matter of right for all final judgments, but also for any temporary

order in custody and adoption matters. The custody order must be in an independent action and not

part of a divorce action to be appealed as a matter of right. Discretionary appeals can be made by

application for temporary orders in divorce cases, including equitable distribution, child support,

alimony, the granting or refusal to grant a divorce or orders holding a party in contempt for

nonpayment of alimony. The standard is set forth- it must be an order that either is dispositive of the

case, appears to be erroneous and will probably cause substantial error at trial or adversely affect the

rights of the appealing party.

Illinois permits an appeal of an interlocutory order as a matter of discretion by the appellate court,

but only orders affecting the care and custody or the allocation of parental responsibilities of a minor

or the relocation of the minor.

Maryland provides for an appeal of an interlocutory order which deprives a parent or grandparent or

natural guardian of the care and custody of a child, or changes the terms of such order. The filing of

the appeal does not stay the order of custody unless otherwise ordered, upon application and hearing,

by an order of the appellate court.
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Massachusetts provides for an appeal of interlocutory orders from various courts, including the 

“Probate and Family Court.” Generally, a single appellate justice will hear the argument why the 

court should accept the appeal which is within the discretion of the appellate court. See the notation 

in the chart summary stating the policy of limiting such appeals to avoid a continual disruption of a 

case by a party repeatedly appealing such orders. 

Michigan provides for interlocutory appeals by leave of the Court of Appeals for orders, among 

other listed types of proceedings, that are not final concerning custody, control and management of 

property, temporary alimony, support or custody of a minor child, or expenses and fees. Pending the 

filing of the petition, the orders are not stayed and are enforceable by the trial court except as 

otherwise ordered by the trial court or appellate court. 

New York statutes appear to provide appeals as a matter of right from “any other order under the 

Family Court Act.” This broad language is not specific as to interlocutory order but arguably 

includes them. 

C. STATES WHICH DO NOT PROVIDE FOR INTERLOCUTORY ORDERS IN DOMESTIC

RELATIONS CASES.

Except for the 8 states listed above in Section II(B) of this Memo, no state provides for the appeal of

interlocutory orders specific to domestic relations cases, whether as a matter of right or a matter of

discretionary permission by the appellate court. Only final orders relating to such issues are

appealable. A review of various attorney articles reviewing this statute have stated that New York’s

law of interlocutory appeals is probably the most liberal of any state.

III. MISCELLANEOUS APPROACHES OF OTHER STATES APPLICABLE TO APPEALS OF

DOMESTIC RELATIONS CASES. 

A. Alaska limits appeals to final orders and not interlocutory orders, but Rule 218 provides for

expedited appeals of final orders relating to custody, children in need, UCCJEA cases or

adoption cases.

B. Maine also has a rule for the fast track of appeals of final orders relating to certain domestic

relations cases, including the establishment of custody or changes in the contacts between a child

and parent or grandparents pursuant to Maine’s Grandparent Visitation Act.

C. Nevada provides for a fast track of appeals of final orders relating to appeals of custody or

visitation issues. The criteria for staying the order pending the appeal are set forth in the rules.

D. New Jersey permits appeals as a matter of right of non-final orders determining final custody in

bifurcated family actions or orders on preliminary matters in adoption cases. As noted above,

Virginia does not permit appeals of final orders as to only some of the issues pending in a

divorce matter even if the order is final as to that specific issue.

E. North Carolina, up until 2013, limited appeals to final orders only, similar to the law in

Virginia. In 2013, their law was amended and now permits appeals of interlocutory orders prior

to the entry of a final order disposing of all issues, which interlocutory order makes a final ruling

of a specific issue. The ruling, in isolation, is technically a final order on that specific issue, but

would not have been appealable since no final order disposing of all other related claims had

been entered. This would be pre-final order or a temporary orders fully adjudicating claims for
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such issues as a divorce, the validity of a premarital agreement, child custody, child support, 

alimony or equitable distribution orders. The order appealed must be final as to that sole issue. 

F. Oregon provides for appeals of final orders in adoption or juvenile dependency cases, but the

rules provide for an expedited review of the order.

G. Tennessee provides for an appeal of interlocutory orders in “extraordinary” circumstances where

the lower court has departed so far from the accepted and usual course of judicial proceedings.

SUMMARY: 

Many states have rules as to appeals of interlocutory orders where the order (a) relates to the issue of a 

substantial question of law for which there is a significant difference of opinion; or (b) where no case or 

statutory authority fully disposes of the issue, or (c) where an appeal may assist in the administration of a case 

by resolving such legal issue. While these statutes are general to all civil case and vary in their specific 

provisions, they seem to apply to domestic relations cases since those cases are not excluded. However, as noted 

above, Virginia already has a statute regarding this procedure.   

As to appeals in other states relating to the impairment of “substantial rights” of a party, some of the 

state case law has applied this very broad term to limited domestic relations cases.  

Listed in Section II(B) of this Memo are the states that do permit appeals of interlocutory orders specific 

to family law. Some focus on custody issues only, other focus on financial issues. Some are appeals of right, 

some are by the discretion of the court. The committee discussed its concerns, however, regarding the practical 

application of such appeals due to required use of the “abuse of discretion” standard of reviewwhere the record 

would be much more limited to enable a finding of such abuse, and other problems that are summarized below. 

VIRGINIA FAMILY LAW COALITION RECOMMENDATIONS ON THE STUDY ISSUE: 

1. It is the recommendation of the Virginia Family Law Coalition that there be no appeals of

domestic relations interlocutory or pendente lite orders to the Virginia Court of Appeals,

except for the resolution of legal issues pursuant to the procedures set forth in Va. Code Ann.

§8.01-675.5. This recommendation is consistent with Virginia’s long-standing law and statutes

prohibiting such interlocutory appeals. This would include, but not be limited to, interlocutory orders

relating to custody, visitation, child or spousal support, use of a marital home or other interim orders

entered in domestic relations cases. The current statute prohibiting such appeals set forth in Va.

Code Ann. §17.1-405(B) should therefore not be amended to permit such appeals.

2. To avoid a potential inconsistency with the provisions for interlocutory appeals relating to the

resolution of legal issues, which the committee recommends be permitted in domestic relations

cases, the Coalition further recommends enactment of the following technical amendment to Va.

Code Ann. §17.1-405(B) as follows: “Except as provided in Va. Code Ann. §8.01-675.5, …”

[continue remainder of statute].

The basis for such recommendations can be summarized as follows: 

1. The Coalition is concerned that permitting interlocutory appeals of pendente lite orders in domestic

relation cases could result in a flood of litigation as to such issues. There is a concern that such

appeals would be used on occasion by a disgruntled or angry spouse as a vindictive tool to delay

litigation, increase the costs of litigation, and adversely impact the docket of the appellate court.
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2. The Coalition further is of the opinion that if such appeals were permitted, the “abuse of discretion”

standard of review would most likely make the potential success of such an appeal virtually

impossible. This problem was specifically noted in many of the articles reviewing interlocutory

appeals in the other states that permitted such procedures. It was the general consensus that such

appeals were not successful due to the standard of review, especially since such a review would be

based on a more limited record. The broad discretion given to the trial court in Virginia on such

issues as custody, visitation, support and other temporary issues, would make the standard more

difficult to overcome since the record for pendente lite hearings would be much more limited.  And

the application of the “abuse of discretion” standard generally used to review even appeals of final

orders relating to domestic relations issues, indicates a body of case law in Virginia with very few

reversals of trial court’s decisions on such issues.

3. As was further noted in comments during the study, there is a broad range of temporary hearing

procedures used in various circuit courts around the state. - Some temporary hearings have very

limited times allotted and some courts permit greater times for the hearing. This lack of uniformity

results in an unfair and an unequal quality of a record for which an interlocutory appeal would be

based. The prejudice to a party in those areas with more limited times and dockets for such hearings,

and the lack of uniformity for such hearings, were noted as concerns.

4. There was further concern that even if interlocutory appeals were permitted, and assuming no order

of a stay permitting the ability of a trial court to adjudicate the remaining issues before the trial court

(as was generally the procedure in those other states permitted interlocutory appeals), a trial court

might still be reluctant to make a final ruling on the remaining issues since the impact of an appellate

decision could still affect those remaining issues. This would result in the potential of a long delay to

finalize a divorce or domestic relations case pending the resolution of such an appeal (9-12 months

potentially), to the detriment of the parties and the continued docketing of the case on the court

docket.

5. There was a concern regarding the fee impact this would have on the parties if such appeals were

permitted. This could prejudicially impact the party with lower resources to pursue or defend such an

appeal. Based on the current standards of fee awards in the Court of Appeals, there would also be a

likelihood that no fees relating to the appeal itself would be awarded. This would result in a double

dip, so to speak, of attorney’s fees incurred to pursue or defend an appeal of an interlocutory order,

and then fees relating to appeals of a final order. And that is apart from the concern over the

difficultyin reversing  such a temporary order based on an “abuse of discretion” standard that would

apply.

6. A further concern is the impact that permitting appeals of temporary orders in domestic relation

cases would have on the Court of Appeals. A review of the data and reports leading to the increase

of the judges of the Court of Appeals from 9 to 17 when the jurisdiction of the Court was expended

to most civil cases, appeared to be based on appeals of final orders only. No resources or fiscal

impact study was made, according to the review of the data reports, on any impact of increased

docket due to interlocutory appeals. How many new appellate judges, clerks and staff would be

needed to handle some unknown increase in the volume of potential interlocutory appeals would

need an extensive study. There would also be a financial impact on the circuit court clerk’s offices

due to the additional time a record on the interlocutory appeal issue was needed to be prepared and

provided to the parties and appellate court. The uncertainty of the extent of these fiscal impacts is a

concern and further supports the recommendations of the Coalition set forth herein.
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7. The Coalition notes that the general experience of family law practitioners is that we have good

judges who do their best in providing orders that provide temporary relief or address temporary

issues to the parties. While occasional aberrations might occur, they are generally limited in the

experience of the Coalition and those serving on the study committee. To the extent a further and full

opportunity to present evidence at trial might later show that the temporary orders were unfair or

should be remedied, the recent decision in the Virginia Supreme Court decision in Everett v. Tawes,

833 S.E.2d 876 (Va. S. Ct., 2019) held that a trial court can retroactively modify a temporary order.

This at least provides a potential remedy to such an order if the evidence supports such a

modification.

8. Finally, there was some discussion on whether the jurisdiction of temporary orders pursuant to Va.

Code Ann. §8.01-675.5, should be expanded to include appeals of such issues as the threshold

jurisdiction of a court to hear an issue, or the limited, but critical, issue of the removal of a child

internationally pending further litigation on the issues. The Coalition makes no recommendation on

these issues since they were beyond the scope of its study directive, but leaves such considerations to

the General Assembly.

Respectfully Submitted, 

Lawrence D. Diehl, Esq. 

Committee Chairman 

Daniel L. Gray, Esq. 

Chairman, Virginia Family Law Coalition 
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SB 115 (passed, but vetoed)

II - 38



40th Annual Advanced Family Law Seminar 2024 
Written Materials for CLE 

Eric Rollinger Presentation from 10:45 AM – 11:45 AM on 4/18/24 

Understanding Complex Deferred Compensation and Ambiguous Definitions of Income 

1. Deferred Compensation: ISOs
a. Incentive Stock Options (ISOs): tax favorable to the employee

i. Do not pay ordinary income taxes on diff. between grant price and market
price when exercise option; however, can trigger Alternative Minimum Tax
(AMT)

ii. Profits (diff. of sales price and grant price) taxed at capital gains rates if shares
held for more than one year after exercise and two years after grant

iii. ISOs cannot be owned by non-employee, and an inter-spousal transfer of ISOs
converts the options to NQSOs

2. Deferred Compensation: NQSOs
a. Non-Qualified Stock Options (NQSOs): non-tax favorable to the employee

i. Pay ordinary income tax on difference between grant price and market price
when exercise option

ii. Appreciation is taxed at capital gains rate if holding period is met (i.e. one
year after exercise)

3. Deferred Compensation: RSUs
a. Restricted Stock Units (RSUs): treated the same as cash compensation at vesting

i. Pay ordinary income tax on market price of stock at date of vesting
ii. Appreciation is taxed at capital gains rate if holding period is met (i.e. one

year after vesting)

4. Deferred Compensation: Inter-Spousal Transfers
a. Stock option plans, like other nonqualified deferred compensation (NQDC) plans,

may forbid inter-spousal transfers
i. Review plan to see type of stock options and whether plan allows inter-

spousal transfers
ii. If inter-spousal transfer is not allowed by the plan, then other alternatives will

need to be considered (i.e. equitably distribute other assets to spouse without
NQDC; transfer if, as, and when; agree on when employee spouse will
exercise/sell and split of the same)

b. If the inter-spousal transfer of Stock Options is allowed, then:
i. Transferee spouse steps into shoes of Transferor

ii. Transferee is taxed at his/her ordinary income tax rates on his/her return when
options are exercised

5. Deferred Compensation: Exercise of NQSOs and Cash Flow
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a. Exercise of NQSOs in private companies may cause cash flow problems for Spouse 
exercising options, potentially without any market to sell the shares (as opposed to a 
public company where can easily sell shares on public market to pay for taxes on 
exercise) 
 

6. Deferred Compensation – Marital Share 
a. VA Code Ann §: 20-107.3(G) states: 

i. “The court may direct payment of a percentage of the marital share of any 
pension, profit-sharing or deferred compensation plan, or retirement benefits, 
whether vested or nonvested, that constitutes marital property and whether 
payable in a lump sum or over a period of time.” 

ii. “No such payment shall exceed 50 percent of the marital share of the cash 
benefits actually received by the party against whom such award is made.” 

iii. “Marital share means that portion of the total interest, the right to which was 
earned during the marriage and before the last separation of the parties, if at 
such time or thereafter at least one of the parties intended that the separation 
be permanent.” 
 

7. Deferred Compensation – Marital Share 
a. In Dietz v. Dietz, 17 Va. App. 203, the Virginia Court of Appeals reversed the 

decision of the trial court, because the maximum payment of a deferred compensation 
award cannot exceed 50% of the marital share of the cash benefit, and “The final 
[trial court] order required the husband to pay to the wife fifty-three percent “of the 
marital portion ... of the net proceeds” from the sale of any shares of stock acquired, if 
and when the husband exercised any of the stock options that were marital property..” 

i. “If” is not factually determined until the benefit is realizable (vested) 
ii. “When” only occurs if the option is exercised 

iii. “50% of Marital Share of Cash Benefit” assuming shares are exercised and 
sold at date of vesting is [Market Price at Vesting – (Grant Price + Costs to 
Exercise + Taxes)] * 50%   
 

8. Deferred Compensation – Retirement Plans 
a. Perhaps the most common type of deferred compensation is retirement plans, of 

which some of the most common qualified deferred compensation plans are: 401(k), 
403(b), and 457(b) plans 

b. In Dietz v. Dietz, 17 Va. App. 203, the Virginia Court of Appeals stated that: 
i. “the trial court treated the stock options in a manner similar to a pension that 

has not yet vested.” 
ii. “By adding deferred compensation plans to those assets identified in Code 

§20-107.3(G) the legislature expressed its intention to treat uniformly all plans 
of compensation, whether payable upon retirement or not, if payment is 
deferred to the future but earned during the marriage. Consequently, a 
deferred compensation plan may now be treated as a pension or retirement 
benefit.” 
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c. The Coverture fraction for determining the marital portion of retirement plans is 
similar to that used for Stock Options, and is basically: Months of Marriage Till Last 
Separation ÷ Total Months of Employment to Earn Pension 
 

9. Deferred Compensation – Proposed MSA language 
a. If, as, and when W vests in RSUs and the shares are released to her, then, within 30 

days of vesting she will convey, if the transfer of shares is allowed, to H 50% of the 
coverture fraction (defined below) net of her effective federal, state, and local taxes 
due thereon.  At the time of transfer, W shall provide H with adequate documentation 
of the number of vested shares, the grant date of the shares, and the computation of 
her effective tax rate.   

b. The coverture fraction is equal to the quotient of the number of months after grant to 
W of the RSUs during the marriage before last separation (i.e. from the date of the 
grant to the date of separation) divided by the number of months after grant to W of 
RSUs until the vesting date (i.e. from the date of the grant to the date of vesting). 
  

10. Deferred Compensation – Proposed MSA Calculation Language 
a. For point of elaboration, the calculation to determine the shares of stock due H per 

this agreement is the following: W’s Total Tax (i.e. 2023 Form 1040, Line 24 + 2023 
Virginia Form 760, Line 16) ÷ W’s Total Income (2023 Form 1040, Line 9) = W’s 
Effective Tax Rate.  W’s Effective Tax Rate × Taxable Income from Vesting of RSU 
= W’s Effective Tax on RSUs.  W’s Total Income from RSUs – W’s Effective Tax 
from RSUs = W’s RSUs Net of Taxes. Share of Stock Due H Per This Agreement = 
W’s RSUs Net of Taxes × Coverture Fraction, which is converted to shares by 
dividing by Market Price per share × 50%.  
 

11. Deferred Compensation – Proposed MSA Example Language 
a. Example: 327 RSUs were granted on 12/31/20 and Vest on 12/31/23.  Shares of 

Stock Due H Per This Agreement would be the following applying 2023 Form 1040 
Individual Income Tax Return rates assuming all income and taxes were attributable 
to Wife.  W’s Total Tax of ($271,916 + $48,531) ÷ Total Income of $882,378 = W’s 
Effective Tax Rate of 36.32%.  W’s Effective Tax Rate of 36.32% × Taxable Income 
from Vesting of RSUs of $70,305 assuming Stock Price Market Value of $215 per 
share as of 12/31/23 = W’s Effective Tax on RSUs of $25,535.  W’s Total Income 
from RSUs of $70,305 – W’s Effective Tax from RSUs of $25,535 = W’s RSUs Net 
of Taxes of $44,770.  Shares of Stock Due H Per This Agreement = W’s RSUs Net of 
Taxes of $44,770 × Coverture Fraction of 83.33% assuming 6/30/23 date of final 
separation = $37,308.33, which is the equivalent of 173.53 shares assuming a $215 
Market Price per share that when multiplied by ½ equals 86.76 Stock shares that 
should be transferred to H within 30 days of the earliest date that W is allowed by law 
and contract to transfer shares to him.  
 

12. Ambiguous Definitions 
a. Often times MSAs seem to confuse Generally Accepted Accounting Principles 

(GAAP), Internal Revenue Code (IRC) definitions and tax return computations of 
“Gross Profit” and “Net Profit” 
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i. Gross Profit = Gross Receipts – Returns & Allowances – COGS 
1. Per IRS Forms (i.e. 1120 lines 1-3, 1120S lines 1-3, 1065 lines 1-3, 

and Sch. C lines 1-5) 
ii. Net Profit = Gross Profit + Other Income – Total Business Expenses  

1. Per IRS Form 1040, Sch. C, Lines 1-31 
 

13. Gross Income Definition: IRC 
a. “Gross Income” is defined by the IRC Sec. 61 as “all income from whatever source 

derived, including (but not limited to) the following items: 
i. Compensation for services, including fees, commissions, fringe benefits, and 

similar items; 
ii. Gross income derived from business;  

iii. Gains derived from dealings in property;  
iv. Interest;  
v. Rents; 

vi. Royalties;  
vii. Dividends;  

viii. Alimony and separate maintenance payments (Alimony and separate 
maintenance payments are eliminated from the definition effective 1/1/19 per 
P.L.115-97 Sec. 11051(c)); 

ix. Annuities;  
x. Income from life insurance and endowment contracts;  

xi. Pensions; 
xii. Income from discharge of indebtedness; 

xiii. Distributive share of partnership gross income; 
xiv. Income in respect of a decedent; and  
xv. Income from an interest in an estate or trust.” 

 
14. Gross Income Definition: VA 

a. VA Code Ann § 20-108.2(C) states: “For purposes of this section, “gross income” 
means all income from all sources, and shall include, but not be limited to, income 
from salaries, wages, commissions, royalties, bonuses, dividends, severance pay, 
pensions, interest, trust income, annuities, capital gains, social security benefits 
except as listed below, workers’ compensation benefits, unemployment insurance 
benefits, disability insurance benefits, veterans’ benefits, spousal support, rental 
income except as listed below, gifts, prizes, or awards.” 

b. VA Code Ann § 20-108.2(C) states that “Gross income shall be subject to deduction 
of reasonable business expenses for persons with income from self-employment, a 
partnership, or a closely held business. Gross rental income from any property owned 
individually, jointly, or by any entity shall be subject to deduction of reasonable 
expenses; however, the deduction shall not include the cost of acquisition, 
depreciation, or the principal portion of any mortgage payment. The party claiming 
any deduction for reasonable business expenses or reasonable expenses for rental 
property shall have the burden of proof to establish such expenses by a preponderance 
of the evidence.” 
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15. Ambiguous Definitions of Income – Why This Becomes Important 
a. Example: H agrees to pay W in marital support 15% of H’s income as defined by the 

MSA.  “Income” for purposes of MSA is “all income, including wages, profits and 
dividends, from H’s professional corporation … or any other entity for which H 
provides substantial medical services and any other wages, salary or other 
compensation for personal services” H has the following sources of income: 

i. a majority ownership interest in an S Corp. that issued him a K-1 with $400K 
of Ordinary Business Income and $250K of Distributions;  

ii. a minority ownership interest in a Partnership that issued him a K-1 with $1M 
of Ordinary Business Income, Guaranteed Payments of $350K, and 
Distributions of $120K; and 

iii. $15K of Form 1099 Other Income for serving on board of directors when he 
did not attend any meetings.  

b. End Result: Arguments can be made that H has “Income” as high as $2,135,000 or as 
low as $0 per ambiguous definition of “Income”. 
  

16. Ambiguous Definitions of Income – Why This Becomes Important 
a. Example: In a 2021 Fairfax County Circuit Court Case of Hines v. Hines (Case No. 

CL2010-1369) the parties agreed in an addendum to their Marital Property 
Agreement that “the capital gains taxes associated with the sale and attributed to each 
parties’ shares of the stocks sold shall be paid from the proceeds of the sale promptly 
prior to the net proceeds being distributed to the parties.”  The parties further agreed 
that “Under no circumstance will Shannon be liable to share or pay any other taxes 
resulting from the sale of marital stock other than the capital gains tax.”  

i. H argued that “the capital gains tax” on sale of stock included Federal Capital 
Gains Tax, Federal Net Investment Income Tax, and Virginia Income Tax 

ii. W argued that the “the capital gains tax” on sale of stock only included the 
Federal Capital Gains Tax  

b. End Result: Judge ruled in favor of Wife and ordered that “the capital gains tax” on 
sale of stock only included the federal capital gains tax 

i. Note that the federal net investment income tax is not included on same line of 
Form 1040 as capital gains taxes.,  is not calculated or included on the 
Schedule D Tax Worksheet, nor the Qualified Dividends and Capital Gains 
Worksheet. 

ii. Note that a taxpayer is not liable for net investment income tax merely 
because they have capital gains, nor are all capital gains included in net 
investment income tax   

iii. Note that Virginia does not differentiate between capital gains and ordinary 
income in the computation of Virginia tax 
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Deferred Compensation: ISOs

There are 
Two 

Types of 
Stock 

Option 
Plans:

ISOs and 
NQSOs

 Incentive Stock Options (ISOs): tax favorable to the 
employee

 Do not pay ordinary income taxes on diff. 
between grant price and market price when 
exercise option; however, can trigger Alternative 
Minimum Tax (AMT)

 Profits (diff. of sales price and grant price) taxed 
at capital gains rates if shares held for more than 
one year after exercise and two years after 
grant

 ISOs cannot be owned by non-employee, and an 
inter-spousal transfer of ISOs converts the options 
to NQSOs

2
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Deferred Compensation: NQSOs

There are 
Two 

Types of 
Stock 

Option 
Plans:

ISOs and 
NQSOs

 Non-Qualified Stock Options (NQSOs): non-tax 
favorable to the employee

 Pay ordinary income tax on difference 
between grant price and market price when 
exercise option

 Appreciation is taxed at capital gains rate if 
holding period is met (i.e. one year after 
exercise) 

3
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Deferred Compensation: RSUs

 Restricted Stock Units (RSUs): treated the same as cash 
compensation at vesting

 Pay ordinary income tax on market price of stock at date 
of vesting

 Appreciation is taxed at capital gains rate if holding 
period is met (i.e. one year after vesting) 

4
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Deferred Compensation: Inter-Spousal Transfers

 Stock option plans, like other nonqualified deferred 
compensation (NQDC) plans, may forbid inter-spousal transfers
 Review plan to see type of stock options and whether plan allows inter-spousal 

transfers

 If inter-spousal transfer is not allowed by the plan, then other alternatives will need 
to be considered (i.e. equitably distribute other assets to spouse without NQDC; 
transfer if, as, and when; agree on when employee spouse will exercise/sell and split 
of the same)

 If the inter-spousal transfer of Stock Options is allowed, then: 
 Transferee spouse steps into shoes of Transferor

 Transferee is taxed at his/her ordinary income tax rates on his/her return when 
options are exercised

5
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Deferred Compensation: Exercise of NQSOs and 
Cash Flow

 Exercise of NQSOs in private companies may cause cash flow 
problems for Spouse exercising options, potentially without any 
market to sell the shares (as opposed to a public company where 
can easily sell shares on public market to pay for taxes on 
exercise)

6
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Deferred Compensation – Marital Share 

 VA Code Ann §: 20-107.3(G) states:
 “The court may direct payment of a percentage of the marital 

share of any pension, profit-sharing or deferred compensation 
plan, or retirement benefits, whether vested or nonvested, that 
constitutes marital property and whether payable in a lump 
sum or over a period of time.”

 “No such payment shall exceed 50 percent of the marital 
share of the cash benefits actually received by the party 
against whom such award is made.”

 “Marital share means that portion of the total interest, the right 
to which was earned during the marriage and before the last 
separation of the parties, if at such time or thereafter at least 
one of the parties intended that the separation be permanent.”

7

III - 12



Deferred Compensation – Marital Share 

 In Dietz v. Dietz, 17 Va. App. 203, the Virginia Court of Appeals 
reversed the decision of the trial court, because the maximum 
payment of a deferred compensation award cannot exceed 
50% of the marital share of the cash benefit, and “The final [trial 
court] order required the husband to pay to the wife fifty-three 
percent “of the marital portion ... of the net proceeds” from the 
sale of any shares of stock acquired, if and when the husband 
exercised any of the stock options that were marital property..”
 “If” is not factually determined until the benefit is realizable (vested)
 “When” only occurs if the option is exercised
 “50% of Marital Share of Cash Benefit” assuming shares are 

exercised and sold at date of vesting is [Market Price at Vesting –
(Grant Price + Costs to Exercise + Taxes)] * 50%  

8
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Deferred Compensation – Retirement Plans 

 Perhaps the most common type of deferred compensation is retirement 
plans, of which some of the most common qualified deferred compensation 
plans are: 401(k), 403(b), and 457(b) plans

 In Dietz v. Dietz, 17 Va. App. 203, the Virginia Court of Appeals stated that:
 “the trial court treated the stock options in a manner similar to a pension 

that has not yet vested.”
 “By adding deferred compensation plans to those assets identified in 

Code §20-107.3(G) the legislature expressed its intention to treat 
uniformly all plans of compensation, whether payable upon retirement or 
not, if payment is deferred to the future but earned during the marriage. 
Consequently, a deferred compensation plan may now be treated as a 
pension or retirement benefit.”

 The Coverture fraction for determining the marital portion of retirement 
plans is similar to that used for Stock Options, and is basically:

Months of Marriage Till Last Separation ÷ Total Months of Employment 
to Earn Pension

9
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Deferred Compensation – Proposed MSA 
language

For Stock Options and 
other Types of Deferred 
Compensation it is 
important to ensure that 
you include language in 
any agreement that 
verifies the percentage 
or amount that is being 
transferred (i.e. 50% of 
coverture fraction), an 
interspousal transfer is 
allowable, and 
acknowledges who will 
be responsible for the 
taxes

Proposed MSA Language for If, As, and When: 

If, as, and when W vests in RSUs and the shares are 
released to her, then, within 30 days of vesting she 
will convey, if the transfer of shares is allowed, to H 
50% of the coverture fraction (defined below) net 
of her effective federal, state, and local taxes due 
thereon.  At the time of transfer, W shall provide H 
with adequate documentation of the number of 
vested shares, the grant date of the shares, and the 
computation of her effective tax rate.  
The coverture fraction is equal to the quotient of the 
number of months after grant to W of the RSUs 
during the marriage before last separation (i.e. 
from the date of the grant to the date of 
separation) divided by the number of months after 
grant to W of RSUs until the vesting date (i.e. from 
the date of the grant to the date of vesting). 

10
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Deferred Compensation – Proposed MSA 
Calculation Language

11

• For point of elaboration, the calculation to determine 
the shares of stock due H per this agreement is the 
following: W’s Total Tax (i.e. 2023 Form 1040, Line 24 
+ 2023 Virginia Form 760, Line 16) ÷ W’s Total 
Income (2023 Form 1040, Line 9) = W’s Effective Tax 
Rate.  W’s Effective Tax Rate × Taxable Income from 
Vesting of RSU = W’s Effective Tax on RSUs.  W’s 
Total Income from RSUs – W’s Effective Tax from RSUs 
= W’s RSUs Net of Taxes. Share of Stock Due H Per 
This Agreement = W’s RSUs Net of Taxes × Coverture 
Fraction, which is converted to shares by dividing by 
Market Price per share × 50%. 

Calculation
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Deferred Compensation – Proposed MSA 
Example Language

12
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Ambiguous Definitions  

 Often times MSAs seem to confuse Generally Accepted 
Accounting Principles (GAAP), Internal Revenue Code (IRC) 
definitions and tax return computations of “Gross Profit” and 
“Net Profit”

 Gross Profit = Gross Receipts – Returns & Allowances – COGS
 Per IRS Forms (i.e. 1120 lines 1-3, 1120S lines 1-3, 1065 lines 1-3, and Sch. 

C lines 1-5)

 Net Profit = Gross Profit + Other Income – Total Business Expenses 
 Per IRS Form 1040, Sch. C, Lines 1-31

13
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Gross Income Definition: IRC  

“Gross Income” is defined by the IRC Sec. 61 as “all income from whatever 
source derived, including (but not limited to) the following items:

Alimony and separate maintenance payments are eliminated from the definition 
effective 1/1/19 per P.L.115-97 Sec. 11051(c).

14
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Gross Income Definition: VA   
15
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Ambiguous Definitions of Income –
Why This Becomes Important
 Watch for ambiguous definitions in Marital Settlement Agreements.

Ex
am

pl
e:

H agrees to pay W in marital support 15% of 
H’s income as defined by the MSA.  “Income” 
for purposes of MSA is “all income, including 
wages, profits and dividends, from H’s 
professional corporation … or any other entity 
for which H provides substantial medical 
services and any other wages, salary or other 
compensation for personal services” 
H has the following sources of income:
• a majority ownership interest in an S Corp. 

that issued him a K-1 with $400K of 
Ordinary Business Income and $250K of 
Distributions; 

• a minority ownership interest in a Partnership 
that issued him a K-1 with $1M of Ordinary 
Business Income, Guaranteed Payments of 
$350K, and Distributions of $120K; and

• $15K of Form 1099 Other Income for 
serving on board of directors when he did 
not attend any meetings. 

En
d 

re
su

lt: Arguments can be made 
that H has “Income” as 
high as $2,135,000 or as 
low as $0 per ambiguous 
definition of “Income”. 

16
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Ambiguous Definitions of Income –
Why This Becomes Important
 Watch for ambiguous definitions in Marital Property Agreements.

Ex
am

pl
e:

In a 2021 Fairfax County Circuit Court Case of 
Hines v. Hines (Case No. CL2010-1369) the 
parties agreed in an addendum to their Marital 
Property Agreement that “the capital gains 
taxes associated with the sale and attributed to 
each parties’ shares of the stocks sold shall be 
paid from the proceeds of the sale promptly 
prior to the net proceeds being distributed to the 
parties.”  The parties further agreed that “Under 
no circumstance will Shannon be liable to share 
or pay any other taxes resulting from the sale of 
marital stock other than the capital gains tax.” 
H argued that “the capital gains tax” on sale of 
stock included Federal Capital Gains Tax, 
Federal Net Investment Income Tax, and Virginia 
Income Tax
W argued that the “the capital gains tax” on 
sale of stock only included the Federal Capital 
Gains Tax 

En
d 

re
su

lt:

Judge ruled in favor of Wife 
and ordered that “the capital 
gains tax” on sale of stock only 
included the federal capital 
gains tax.
Note that the federal net 
investment income tax is not 
included on same line of Form 
1040 as capital gains taxes.,  
is not calculated or included on 
the Schedule D Tax Worksheet, 
nor the Qualified Dividends 
and Capital Gains Worksheet.
Note that a taxpayer is not 
liable for net investment income 
tax merely because they have 
capital gains, nor are all 
capital gains included in net 
investment income tax  
Note that Virginia does not 
differentiate between capital 
gains and ordinary income in 
the computation of Virginia tax

17
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FAMILY LAW MEDIATION: IMPROVING OUTCOMES 

I. MEDIATION BASICS

1. Two main sources govern mediation.
a. Standards of Ethics and Professional Responsibility for Certified Mediators

(“Standards of Ethics”) which was adopted by the Judicial Council of Virginia.
b. Virginia Code

i. Mediation (VA Code §§ 8.01-581.21 to 8.01-581.26)
ii. Court-Referred Dispute Resolution Proceedings (VA Code §§ 8.01-576.4 to

8.01-576.12)

2. Definition of Mediation and Mediator

a. “Mediation" means a process in which a mediator facilitates communication
between the parties and, without deciding the issues or imposing a solution on the
parties, enables them to understand and to reach a mutually agreeable resolution to
their dispute. (emphasis added) (VA Code § 8.01-581.21)

b. A “mediator” is “an impartial third party selected by agreement of the parties to a
controversy to assist them in mediation.”  (VA Code § 8.01-581.21)

c. Mediation is a confidential process.

i. Unless expressly authorized by the disclosing party, the mediator may not
disclose to either party information relating to the subject matter of the
mediation provided to him in confidence by the other.  A mediator shall not
disclose information exchanged or observations regarding the conduct and
demeanor of the parties and their counsel during the mediation, unless the
parties otherwise agree.

However, where the dispute involves the support of minor children of the
parties, the parties shall disclose to each other and to the mediator the
information to be used in completing the child support guidelines worksheet
required by § 20-108.2. The guidelines computations and any reasons for
deviation shall be incorporated in any written agreement by the parties.  (VA
Code § 8.01-581.24)

ii. The mediator must disclose the following in writing to the parties:

1. The mediator does not provide legal advice.
2. Any mediated agreement may affect the legal rights of the parties.
3. Each party to the mediation has the opportunity to consult with

independent legal counsel at any time and is encouraged to do so.
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4. Each party to the mediation should have any draft agreement 
reviewed by independent legal counsel prior to signing the 
agreement. (VA Code § 8.01-581.26) 

 
Best practice is to include this statement in the Agreement to Mediate and 
the Mediated Marital Settlement Agreement. 
 
 

3. Self-Determination 
 

According to relevant portions of Section E of the Standards of Ethics (Self-
Determination): 

 
a. Mediation is based on the principle of self-determination by the parties. Self-

determination is the act of coming to a voluntary, uncoerced decision. (emphasis 
added)  
 

b. The mediator may provide information and raise issues. The mediator has no vested 
interest in the outcome of the mediation. Therefore, the mediator must encourage 
the parties to develop their own solution to the conflict. The mediator may suggest 
and explore options for the parties to consider, only if the suggestions do not 
interfere with the mediator’s impartiality or the self-determination of the parties. 
The mediator may not recommend a particular solution to any of the issues in 
dispute between the parties or coerce the parties to reach an agreement on any or 
all of the issues being mediated.   

 
i. The primary role of the mediator is to facilitate a voluntary resolution of a 

dispute. The mediator may not coerce a party into an agreement, and shall 
not make decisions for any party to the mediation process. 

 
4. Professional Information 

 
a. Section F (Professional Information) of the Standards of Ethics provides that: 
 

i. The mediator shall encourage the parties to obtain independent expert 
information and/or advice when such information and/or advice is needed 
to reach an informed agreement or to protect the rights of a party.  
 

ii. A mediator may give information only in those areas where qualified by 
training or experience and only if the mediator can do so consistent with 
these Standards. 
  

iii. When providing information, the mediator shall do so in a manner that does 
not interfere with the mediator’s impartiality or the self-determination of 
the parties. 
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b. Subject Matter Expertise of the Mediator 
 

i. Having a mediator with subject matter expertise can be critical to settling a 
family law case, both in terms of the value the mediator brings to the process, 
and the confidence counsel and the parties have in the mediator. 
 

ii. The mediator should have knowledge of substantive aspects of the law, such 
as fault grounds, child custody, equitable distribution, spousal support, child 
support and attorney’s fees. 
 

iii. The mediator should have knowledge of procedural aspects of litigation, 
such as discovery, motions practice, evidence, burdens of proof at trial, and 
other aspects of the trial and appellate procedure. 
 
 

II. FACILITATIVE VS. EVALUATIVE MEDIAITON 
 

1. What is Facilitative Mediation? 
 
A facilitative mediator guides the parties’ conversation and discussion of issues that are 
important to them, without providing an opinion or judgement regarding the merits of the 
claims or the likely judicial outcome.  The mediator will help the in creative outcomes, 
concerns for a continuing relationship, and the parties’ overarching interests or feelings.  
The mediator will not tell the parties what to do or suggest a particular outcome. 
 

2. What is Evaluative Mediation? 
 

a. An evaluative mediator evaluates the merits of each party’s case, looking at the law, 
the relative strengths and weaknesses of each party’s facts, and the mediator’s 
experience of the likely range of outcomes if the case were to go to trial.  This can 
also include: 
 

i. Length of time the trial and appellate process can take. 
ii. Cost of litigation, including discovery, trial and an appeal. 

iii. Involvement of third parties, such as family members, neighbors, romantic 
partners, and co-workers as witnesses. 

iv. Stress to the client. 
v. Stress to the parties’ children. 

 
b. Rule 2.11 of the Rules of the Supreme Court of Virginia states: “A lawyer-mediator 

may offer evaluation of, for example, strengths and weaknesses of positions, assess 
the value and cost of alternatives to settlement or assess the barriers to settlement 
(collectively referred to as evaluation) only if such evaluation is incidental to the 
facilitative role and does not interfere with the lawyer-mediator's impartiality or the 
self-determination of the parties.”  Mediator., Prof. Conduct Rule 2.11 (2000) 
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c. Barriers to Settlement to Address in Evaluative Mediation 
 

i. Parties’ differing views of fairness. 
1. Distributional – A party not believing what they are receiving from 

the other party what is fair. 
2. Procedural – A party not feeling as though they were treated fairly 

by the other party through negotiations or litigation leading up to 
mediation or in the mediation process. 
 

ii. Selective perception – A party ignoring data that conflicts with their point 
of view, such as an expert opinion on the value of real estate, a mental health 
or custody evaluation conducted by a respected professional, vocational 
assessment, etc., regardless of who hired the expert (e.g., one party’s expert 
or a joint expert). 
 

iii. Confirmation bias – A party giving too much weight to data which supports 
their point of view, which can include how a friend, neighbor, relative or 
coworker says how they were treated in their divorce or other legal 
proceeding, or what they might have read on the internet (collective sigh). 
 

iv. Overoptimism – Party being overly optimistic about predicting outcomes of 
litigation, and essentially overestimating their case and minimizing the 
opposing party’s case. 
 

v. Attribution Bias – Assuming the worst about the opposing party, often by 
never giving the benefit of the doubt to the other party, whether it is about 
why a party took a new job with less travel to be available to children, why 
a party may have made a reasonable financial offer, or otherwise. 
 

vi. Loss Aversion - A party rejecting offers since settling the case would be 
perceived as “losing,” especially if a party settles for less than their 
expectations prior to the negotiations.  Often, this involves a party 
oversharing the details of their case with their friends, neighbors, relatives 
or coworkers, and especially if a party treats third parties as stakeholders. 

 
3. When to Switch from Facilitative to Evaluative Mediation 

 
a. Facilitative process has become unproductive or counterproductive. 

i. First instinct should not be to switch to evaluative mediation when things 
get tense or heated. 

ii. The mediator should show the parties that s/he can help them through some 
level of conflict before becoming evaluative.  This demonstrates the 
mediator’s skill dealing with conflict and helps preserve self-determination. 

iii. The mediator might first propose a list of ideas so the parties have choices 
and maintain a feeling they are coming to their own decisions, rather than 
feeling that they are being told what to do. 
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b. If switching to evaluative mediation, ask parties for permission. 
 

c. Almost always done in separate caucuses, discussed further below.   
 

d. Once the evaluative opinion is given to a party and counsel, the mediator should 
ask whether s/he should stay in the party’s room or allow the party and counsel to 
confer. 

 
e. Once the impasse has been resolved, it is usually appropriate to switch back to 

facilitative mediation unless the situation indicates otherwise. 
 

4. Pros and Cons of Evaluative Mediation 
 

a. Pros: 
i. Parties receive objective evaluation of their situation. 

ii. Helps to get beyond the impasse preventing settlement of a particular issue 
or a global settlement. 

iii. Preserves “cognitive integrity” by a party not being perceived as giving into 
the other party but just following the mediator’s evaluative opinion. 

 
b. Cons:  

i. Can contradict the goal of self-determination. 
ii. The mediator may miss the “real issue” by jumping too quickly to outcomes. 

iii. The parties may feel less invested in the resolution since they did not really 
participate in the decision-making; they just agreed with or gave into the 
mediator’s opinion. 

iv. The parties may walk away from mediation with lingering feelings of hurt 
and frustration because they did not feel heard.   

v. One party may feel the mediator is biased against him/her to the point of 
ending the mediation or the mediation being corrupted. 

 
5. Parties Together vs. Shuttle Diplomacy when being Evaluative. 

a. Typically, together if it is a minor issue (i.e., court cannot order a party to provide 
a child post-emancipation health insurance or a college education). 

b. Shuttle diplomacy for significant issues (i.e., custody or spousal support) in order 
to preserve the parties’ pride and privacy if they are upset by the mediator’s 
evaluative opinion. 

c. Ask whose room the mediator should go into first if using shuttle diplomacy. 
 

6. The Mediator’s Proposal 
a. It is a proposal which the mediator believes may settle the case either by finding a 

compromise between the parties’ current positions or a totally different settlement 
proposal than the parties previously considered. 

b. Must get the parties permission before making proposal. 
c. It is not based on a court outcome or evaluative opinion. 
d. Pros and cons of mediator’s proposal: 

IV - 5



i. Pros: 
1. Helps to get beyond the impasse preventing settlement of a 

particular issue or a global settlement. 
2. Like evaluative mediation, preserves “cognitive integrity” by a party 

not being perceived as giving into the other party but just following 
the mediator’s evaluative opinion. 

ii. Cons:  
1. May contradict self-determination. 
2. May inadvertently align the mediator with one party if one party 

accepts the proposal and the other party does not, which can corrupt 
the process. 
 
 

III.   HOW TO PREPARE YOUR CLIENT FOR MEDIATION 
 

1. Explain the mediation process. 
a. What mediation is and how it differs from litigation. 

i. Litigation is a judge making decisions for your family. 
ii. Mediation allows you to participate in the decision-making process 

regardless if the mediator is a retired judge. 
b. Who the mediator is and his/her specific credentials. 

i. Judge (how the judge dealt with family law cases on the bench and his/her 
general reputation as a judge). 

ii. Lawyer (the litigation and settlement background of the lawyer and 
positions held with the Bar, and his/her reputation in the legal community). 

c. Where the mediation will be held. 
i. How sensitive is your client to being in the other lawyer’s office? 

ii. Does the office have extra conference rooms to break out? 
d. How long a mediation session will last and the need to be patient. 

i. Does your client have a “hard stop” on the day of mediation? (If so, state 
that beforehand and not 15 minutes before your client has to leave). 

ii. Do you need one day or multiple days? 
iii. Has suit been filed? 
iv. Is there an upcoming trial date where you might need to go late or have a 

second day already scheduled? 
v. How long is your client good for before breaking for the day? 

vi. For the lawyer: Rule 1.14(a) (Client with Impairment) provides that “when 
the lawyer reasonably believes that the client has diminished capacity . . . 
and cannot adequately act in the client's own interest, the lawyer may take 
reasonably necessary protective action . . . .” 

vii.For the mediator: Section E of the Standards of Ethics provides that 
mediation “is based on the principle of self-determination by the parties. 
Self-determination is the act of coming to a voluntary, uncoerced decision. 
(emphasis added) 
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e. Adjusting your client’s expectations.  
i. Client will need to understand (and potentially empathize with) the other 

party’s interests and positions. 
ii. Separate positions from interests.  “I want primary physical custody” is the 

position.  “I’m worried my child will think I don’t love her if I don’t have 
more time than the other parent” is the interest. 

iii. Separate the person from the problem.  “She is so controlling” refers to the 
person.  “I am not sure how I am going to co-parent with her since she has 
such strong opinions about parenting” is the problem.  

iv. Brainstorming possible solutions, including solutions that are sometimes 
“outside the box.” 

v. Know where your client will draw the line, and where he/she is willing to 
compromise. 

 
2. Explain why you are recommending mediation. 

a. Client might not do well in litigation either in terms of the ruling, the cost, or the 
emotional toll. 

b. Get to a resolution faster. 
c. Litigation can be drawn out, expensive.  
d. Litigation makes it more difficult to co-parent. 
e. Litigation often begats more litigation (i.e., getting back into court to “even the 

score.”) 
 

3. Understand what issues are most important to your client and why. 
a. Sort through interests and positions. 
b. What are your client’s top two or three goals? 
c. What are the legitimate negotiable and non-negotiable topics? 
d. What are the “throw away” issues or issue that are agreed upon so time is not wasted 

on them? 
 

4. Decide what the goals of the mediation are so you can determine if the mediation was 
successful afterward. 

a. Will there be a signed agreement or term sheet at the end? 
b. Will the client be able to consult experts and trusted family/friend/significant others 

prior to signing the agreement? 
c. Will the client need time to reflect on the mediation process after the mediation 

session so the client can “debrief” the situation, regardless if an agreement or term 
sheet is signed? 

 
 
IV.   HOW TO PREPARE YOURSELF TO REPRESENT YOUR CLIENT IN MEDIATION 
 

1. Lawyer’s role in mediation 
a. Getting into the right mindset 

i. Mediation is not court – chill out. 

IV - 7



ii. In family mediation, the parties are not necessarily adversaries, and at one 
time presumably cared for one another and may still to some extent. They 
just may be hurting right now. 

iii. The mediation process is not a win-lose proposition.  In fact, should try to 
find a win-win option. 

iv. Be pleasant to the opposing counsel. 
1. Often parties regard the other attorney as the enemy in mediation. 
2. This can be seen in: 

a. avoidance of social pleasantries (e.g., failing to greet 
opposing counsel, failing to introduce your client to 
opposing counsel, etc.),  

b. demeaning or insulting opposing counsel and/or the 
opposing party while together,  

c. expressing frustration that mediation would have been 
unnecessary if opposing counsel/party had been reasonable; 

d. describing similar cases they have “won”; and 
e. delivering a well-prepared trial opening statement and 

closing argument which treats the mediator as a judge.1 
 

v. The issues do not need to be resolved strictly by the law and often are not 
(e.g., awarding spousal support based on a formula of the parties’ incomes, 
paying ex-spouse of a sale of a business or real estate which will occur in 
the future, agreement to share the cost of a college education or car 
insurance for an emancipated child, etc.). 
 

b. How to get to the mediation mindset. 
i. Listen to your client’s goals. 

ii. Be a problem solver more than an advocate. 
iii. Treat your opposing counsel as a collaborator and not your adversary.  The 

collective goal should be getting the parties out of conflict and to a signed 
agreement. 
 

c. Depending on the mediator’s style, don’t be afraid of staying together in the same 
room so long as it is not counterproductive.  However, some mediation models have 
an initial meeting followed by shuttle diplomacy. 
 

2. Preparation for Mediation 
a. Pre-mediation call with both counsel. 

i. Be prepared for the call since the mediator is coming in cold. 
ii. Know basic facts about the parties, their children, and the main issues to be 

resolved (e.g., date of marriage, ages of the children, any special needs the 

1  Peter Robinson, Contending with Wolves in Sheep’s Clothing: A Cautiously Cooperative Approach to 
Mediation Advocacy, 50:4 BAYLOR L. REV. at 975-976. 
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children have, the parties’ occupations and incomes, overview of the major 
assets, etc.). 

b. Pre-mediation call with individual counsel if needed. 
i. Allows you to tell the mediator certain facts about the case you may not 

want the other party to know (e.g., evidence of adultery, etc.) 
ii. Allows you to tell the mediator about your client’s temperament (e.g., 

anxious, self-centered, overly accommodating, conflict avoidant, etc.) 
c. Help the mediator get up to speed. 

i. Provide the mediator with all relevant documents (i.e., appraisals, tracing 
documents, interrogatory answers, etc.), offer letters, and proposed marital 
settlement agreement. 

ii. Mediator or one of the parties should set up a ShareFile or similar secure 
account for the parties to upload documents. 
 

3. What are the issues and what is in dispute? 
a. Figure out the agreed-upon and disputed issues prior to meeting. 
b. For instance: 

i. For spousal or child support, are the incomes agreed to or in dispute? 
ii. For custody, is legal custody at issue or agreed to?  Is the regular custodial 

schedule in dispute, and to what extent?  Can the parties work out holidays?  
Can the parties agree to standard custody terms (e.g., communication with 
children, non-disparagement, access to school and medical records and 
personnel, etc.) 

iii. For equitable distribution, do the parties agree on the value of property?  
Have the parties’ done tracing for hybrid property? 

 
4. Offer letters and draft agreements 

a. Have the parties exchanged offer letters? 
b. Is there a draft Marital Settlement Agreement that a party prepared and can be 

revised in mediation. 
 

5. Be prepared for several “Last Issues.” 
a. Clients or opposing party may have a new issue to discuss even though everyone 

had previously agreed that all issues were addressed. 
b. Be prepared for this and a few more “last issues” to crop up in finalizing a written 

agreement. 
c. Having a draft agreement prior to the mediation session helps avoid this. 

 
 

V. THE ROLE OF THE CHILD SPECIALIST IN MEDIATION 
 
1. The voice of the child often goes unheard in the parental divorce process. Should 

children’s voices be included in the divorce process?  Over the past few decades 
researchers and practitioners have increasingly acknowledged the voice of the child 
in parental separation and divorce.  What does the research have to say? 
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2. Children want to be included: 
a. Children want to be heard and want to be active participants in decisions 

that affect their lives  
b. Children want to be kept informed and want to know their needs are being 

heard 

4. Family relationships are positively impacted by child involvement: 

a. Significant differences in father/child interaction have been found in some 
studies where child inclusive mediation was used i.e., Fathers reported 
lower conflict with their co-parent after child-inclusive models; children 
reported feeling closer to their fathers after child-inclusive model; children 
reported more contentment with the parenting plan after the child-inclusive 
model.  

b. When parents focus intently on needs of children the intensity and duration 
of their conflict is reduced. 

c. Meaningful participation in the process has been seen as a protective factor 
for a child’s adjustment over time. 

 
5. Improved outcomes in mediation: 

a. Children’s participation in an alternative dispute resolution (ADR) process 
correlates positively with ability to adjust to newly reconfigured family and 
ability to gain a sense of mastery over a confusing and helpless experience.  

 
b. Studies have also found that parents were more satisfied with their ADR 

process and exhibited more awareness about the impact of the changes on 
their children when the children’s voices were heard in direct feedback.  

 
6. Risks involved with including the voice of the child in mediation: 

a. If the mediator is the person interviewing the child, depending on the 
process and the information obtained from the interview, it can threaten a 
client’s perception of   the mediator’s neutrality or impartiality. 

 
b. Without specialized skill, knowledge, and experience, children may be 

placed at greater risk when included in the process. However, when those 
skills are present, the mediation may well be the most ideally placed to 
bridge the gap between the family law processes, and the child and their 
concerns. 

 
VI. Child Focused v. Child Inclusive Approaches in Mediation: 

1. Child-focused mediation:  Child-focused mediation keeps the focus of the 
discussions on the children and encourages parents to prioritize the needs of 
the child over those of the parents. In this form of mediation, the mediator: 

 
a. Centers conversations around the child’s best interest 
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b. Speaks up for the child’s best interests if discussions begin to stray 
away from the children. 

c. Ensures parents look at how their positions in negotiation will affect 
the child if put in place. 

d. Shares information from outside sources about what is best for the 
child (e.g., suggesting age-appropriate visitation schedules) 

e. Child-focused mediation is a simple way to assert the child’s voice 
without directly involving the child. 

2. Child inclusive mediation: Child-inclusive mediation involves a Child 
Specialist who interviews the child to figure out how parents can meet the 
child’s needs. We will be focusing on child inclusive mediation and the role 
of a Child Specialist in this process. 

 
VII. The Role of the Child Specialist in Mediation:   

1. A Child Specialist is a neutral mental health professional who specializes in 
separation and divorce and has specialized skill, knowledge, and experience in the 
areas of Child development, family systems, mediation, and often times 
collaborative divorce.  

2. Their job is, very broadly, to bring the voice of the child into the process by 
informing the parents on child related issues in a way that prioritizes the needs and 
safety of children.  

3. They provide information directly from the children, educate parents as 
needed/requested and provide resources to parents. 

4. It is a limited role, which is focused on gathering information on the child and 
providing that information to the parents and mediator for the purposes of 
developing a parenting plan and promoting a co-parenting relationship that best 
meets the needs of the child.   

5. Child Specialist is NOT a therapist or a custody evaluator.  
a. Unlike a therapist, the Child Specialist does not meet with the child in an 

on-going way, does not have a confidential relationship with the child, and 
is focused only on the divorce process. 

b. Unlike a custody evaluator, A Child Specialist does not make any 
recommendations regarding custody, does not evaluate for mental illness, 
and does not determine appropriateness of parents or develop the parenting 
plan.   

 
VIII. Protocols of the Child Specialist Role: The Child Specialist. 

a. Has a call with the referring mediator to gather preliminary information about the 
case, very high level. 

b. Parent meetings - Meets with the parents together or separately to talk about the 
role and answer questions, get background information, understand concerns of 
each parent, listen to the questions each parent wants the process to focus on, and 
create a plan for when, where, and how the child interviews will take place. (e.g., 
an office, at home, in the community, at both parents’ homes, etc.) The Child 
Specialist assess the parent’s ability to receive feedback about the children. The 
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Child Specialist process is described to both parents, so they can prepare the 
children for the process. Parents are informed children will not be asked any 
questions that suggest that they must make any decisions related to their living 
circumstances. Children will be invited to attend but are not required or forced to 
attend. If the child already has another professional involved, the mediator will 
ensure that the invitation to attend is not a replication of another process. 

c. Based on information from the parent meetings, the Child Specialist considers 
factors like parent conflict levels and the child(ren)’s ability to participate is 
assessed to help determine the structure of the meetings.  

d. Meetings with the children – The Child Specialist meets with the children once or 
twice to gather the necessary information. 

i. Let child know the conversation is not confidential and will be shared with 
parents However if they say anything they do not want me to share I either 
won’t share it or if it is super important that the information is shared, we 
will talk about how to do it in a way in which they are comfortable. 

ii. Start by asking is they know why they are meeting with me, and if not, I’ll 
explain the reason. Then the child is asked a very open-ended question: 
Example: Is there anything you feel is important for me to know? Other 
questions might include: 

1. Can you tell me what it was like when your parents told you about 
their decision to get a divorce? 

2. Children can describe their experience by talking about it, drawing, 
writing, painting, using a sand tray or toys. 

3. Interview questions 
a. Examples of questions include the three wishes question, 

why do you think your parents live in two homes, do you 
ever feel caught in the middle, when do you see each parent 
and how is that working. 

b. Never ask a child which parent they like or love more, or 
which schedule a child prefers. 

c. Projective questions and drawings. 
e. Discussions with collaterals – a Child Specialist may speak to third party 

professionals who are involved with the child—therapist, school counselor, 
teacher, etc.… 

f. Compiles information and first shares the information with the mediator. Together 
they discuss the format for providing feedback to the parents. 

g. Meets in a 4-way meeting with mediator and parents and delivers feedback so that 
the parents and the mediator can use the information the mediation process. 

h. Child Specialist can be involved at different times of the process. Including 
returning at a later date to check in with children related to the divorce and the 
transition. 

IX.  Considerations When Deciding to Use Child Specialist in the mediation process? 
1. Examples of cases that are a good fit for the Child Specialist role. 

a. Cases involving an impaired parent e.g., a parent with mental illness, addictions 
issues, high conflict dynamic, conflicting parenting styles. 
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b. Cases involving children with special needs e.g., significant anxiety, resist/refuse 
behavior (w. caution), regression in behavior during the divorce, etc.  

c. To resolve impasses related to specific parenting decisions, e.g., disputes related 
to relocation or school placement.  

d. To keep the focus of the process on the children. Often this is one of the only areas 
parents are aligned on.   

e. Child Specialist as a co-mediator - co mediates custody issues and provides more 
support in the mediation process. 

2. When to use caution recommending a Child Specialist in mediation. 
a. When parents are not ready to hear the feedback. The mental health, emotional 

functioning or personalities of a parent makes it impossible for them to hear the 
feedback about the children. The Child Specialist will assess this in the initial 
parent meetings.  

b. When there is fear of reprisal against the children by a parent 
c. When the children are too young to express themselves 
d. When children appear coached or manipulated by a parent (though the Child 

Specialist will assess that when they talk with children)  
e. Context is important, but it is the minority of families who do not benefit from a 

child-inclusive model.  
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FAMILY LAW MEDIATION

IMPROVING OUTCOMES
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Psychologist Jill A.F. Gasper has concluded that "interparental conflict decreases 
children’s well-being" so much that "the conflict is actually worse on children than 
the divorce process itself." i  The term "co-parenting" was "coined to describe what 
researchers hypothesized to be the ideal parenting relationship." ii  Cooperative co-
parents, she noted, "have minimal levels of conflict" and practice the healthiest co-
parenting. iii  In remarks presented to Virginia Juvenile and Domestic Relations District 
Court Judges, Dr. Gasper pointed out that current research indicates that it is conflict 
within divorces, rather than divorces in and of themselves, that has a direct 
correlation with children experiencing an increased risk of relationship problems, 
potential for substance abuse, decreased academic performance, and impaired 
intimate relationships.iv (emphasis added)
 i    Gasper, J.A.F., Stolberg, A.L., Macie, K.M., & Williams, L.J. (2008). Co-parenting in Intact and Divorced Families:  Its Impact on Young Adult Adjustment; 
Journal of Divorce and Remarriage, 49, 272-290.

  i i   Id. 
  iii   Id. 
  ivJill A.F. Gasper, PhD, Richmond, Virginia, Presentation to Judicial Conference of Virginia for District Courts, September 30, 2014.
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MEDIATION BASICS
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Two main sources govern mediation

a. Standards of Ethics and Professional Responsibility for 
Certified Mediators (“Standards of Ethics”) which was 
adopted by the Judicial Council of Virginia.

b. Virginia Code
i. Mediation (VA Code §§ 8.01-581.21 to 8.01-581.26)
ii. Court-Referred Dispute Resolution Proceedings (VA 

Code §§ 8.01-576.4 to 8.01-576.12)
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Definition of Mediation and Mediator

a. “Mediation" means a process in which a mediator 
facilitates communication between the parties and, 
without deciding the issues or imposing a solution on the 
parties, enables them to understand and to reach a 
mutually agreeable resolution to their dispute. (emphasis 
added) (VA Code § 8.01-581.21)

b. A “mediator” is “an impartial third party selected by 
agreement of the parties to a controversy to assist them in 
mediation.”  (VA Code § 8.01-581.21)
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Mediation is a confidential process

Unless expressly authorized by the disclosing party, the mediator may 
not disclose to either party information relating to the subject matter of 
the mediation provided to him in confidence by the other.  A mediator 
shall not disclose information exchanged or observations regarding the 
conduct and demeanor of the parties and their counsel during the 
mediation, unless the parties otherwise agree. 

However, where the dispute involves the support of minor children of the 
parties, the parties shall disclose to each other and to the mediator the 
information to be used in completing the child support guidelines 
worksheet required by § 20-108.2. The guidelines computations and any 
reasons for deviation shall be incorporated in any written agreement by 
the parties.  (VA Code § 8.01-581.24)  
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The mediator must disclose the following in writing to the 
parties:

1. The mediator does not provide legal advice. 
2. Any mediated agreement may affect the legal rights of the 

parties. 
3. Each party to the mediation has the opportunity to consult 

with independent legal counsel at any time and is encouraged 
to do so. 

4. Each party to the mediation should have any draft agreement 
reviewed by independent legal counsel prior to signing the 
agreement. (VA Code § 8.01-581.26)

Best practices: Include this statement in the Agreement to Mediate 
and the Mediated Marital Settlement Agreement.
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Self-Determination

According to relevant portions of Section E of the 
Standards of Ethics (Self-Determination):

Mediation is based on the principle of self-
determination by the parties. Self-determination 
is the act of coming to a voluntary, uncoerced 
decision. (emphasis added) 

IV - 21



The mediator may provide information and raise issues. The mediator has 
no vested interest in the outcome of the mediation. Therefore, the 
mediator must encourage the parties to develop their own solution to the 
conflict. The mediator may suggest and explore options for the parties to 
consider, only if the suggestions do not interfere with the mediator’s 
impartiality or the self-determination of the parties. The mediator may not 
recommend a particular solution to any of the issues in dispute between 
the parties or coerce the parties to reach an agreement on any or all of 
the issues being mediated.  (emphasis added)

The primary role of the mediator is to facilitate a voluntary resolution of a 
dispute. The mediator may not coerce a party into an agreement, and shall 
not make decisions for any party to the mediation process. (emphasis 
added)
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Professional Information

Section F (Professional Information) of the Standards of Ethics 
provides that:

i. The mediator shall encourage the parties to obtain independent 
expert information and/or advice when such information and/or 
advice is needed to reach an informed agreement or to protect 
the rights of a party. 

ii. A mediator may give information only in those areas where 
qualified by training or experience and only if the mediator can do 
so consistent with these Standards. (emphasis added)

 
iii. When providing information, the mediator shall do so in a 

manner that does not interfere with the mediator’s impartiality 
or the self-determination of the parties.
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Subject Matter Expertise of the Mediator

i. Having a mediator with subject matter expertise can be critical to 
settling a family law case, both in terms of the value the mediator 
brings to the process and the confidence counsel and the parties 
have in the mediator.

ii. In family law cases, the mediator should have knowledge of 
substantive aspects of the law, such as fault grounds, child 
custody, equitable distribution, spousal support, child support and 
attorney’s fees.

iii. The mediator should have knowledge of procedural aspects of 
litigation, such as discovery, motions practice, evidence, burdens 
of proof at trial, and other aspects of the trial and appellate 
procedure.
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FACILITATIVE vs. EVALUATION 
MEDIATION
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What is Facilitative Mediation?

A facilitative mediator guides the parties’ conversation and discussion of 
issues that are important to them, without providing an opinion or judgement 
regarding the merits of the claims or the likely judicial outcome.  The mediator 
will help the in creative outcomes, concerns for a continuing relationship, 
and the parties’ overarching interests or feelings.  The mediator will not tell 
the parties what to do or suggest a particular outcome.

Separate positions from interests.  “I want primary physical custody” is the 
position.  “I’m worried my child will think I don’t love her if I don’t have more 
time than the other parent” is the interest.

Separate the person from the problem.  “She is so controlling” refers to the 
person.  “I am not sure how I am going to co-parent with her since she has such 
strong opinions about parenting” is the problem.
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What is Evaluative Mediation?

An evaluative mediator evaluates the merits of each party’s 
case, looking at the law, the relative strengths and weaknesses 
of each party’s facts, and the mediator’s experience of the 
likely range of outcomes if the case were to go to trial.  This can 
also include:

i. Length of time the trial and appellate process can take.
ii. Cost of litigation, including discovery, trial and an 

appeal.
iii. Involvement of third parties, such as family members, 

neighbors, romantic partners, and co-workers as 
witnesses.

iv. Stress to the client.
v. Stress to the parties’ children.
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“A lawyer-mediator may offer evaluation of, for example, 
strengths and weaknesses of positions, assess the value and 
cost of alternatives to settlement or assess the barriers to 
settlement (collectively referred to as evaluation) only if 
such evaluation is incidental to the facilitative role and does 
not interfere with the lawyer-mediator's impartiality or the 
self-determination of the parties.”  Mediator., Prof. Conduct 
Rule 2.11 (2000)
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Barriers to Settlement to Address in Evaluative Mediation

Parties’ differing views of fairness.
1. Distributional – A party not believing what they are 

receiving from the other party what is fair.
2. Procedural – A party not feeling as though they were 

treated fairly by the other party through negotiations 
or litigation leading up to mediation or in the mediation 
process.

Selective perception – A party ignoring data that conflicts with 
their point of view, such as an expert opinion on the value of 
real estate, a mental health or custody evaluation conducted by 
a respected professional, vocational assessment, etc., 
regardless of who hired the expert (e.g., one party’s expert or a 
joint expert).
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Confirmation bias – A party giving too much weight 
to data which supports their point of view, which can 
include how a friend, neighbor, relative or coworker 
says how they were treated in their divorce or other 
legal proceeding, or what they might have read on 
the internet (collective sigh).

Overoptimism – Party being overly optimistic about 
predicting outcomes of litigation, and essentially 
overestimating their case and minimizing the 
opposing party’s case.
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Attribution Bias – Assuming the worst about the opposing 
party, often by never giving the benefit of the doubt to the 
other party, whether it is about why a party took a new job 
with less travel to be available to children, why a party may 
have made a reasonable financial offer, or otherwise.

Loss Aversion - A party rejecting offers since settling the case 
would be perceived as “losing,” especially if a party settles for 
less than their expectations prior to the negotiations.  Often, 
this involves a party oversharing the details of their case with 
their friends, neighbors, relatives or coworkers, and especially 
if a party treats third parties as stakeholders.
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When to Switch from Facilitative to Evaluative Mediation

Facilitative process has become unproductive or counterproductive.
i. First instinct should not be to switch to evaluative mediation when things get tense 

heated.
ii. The mediator should show the parties that s/he can help them through some level of 

conflict before becoming evaluative.  This demonstrates the mediator’s skill dealing with 
conflict and helps preserve self-determination.

• If switching to evaluative mediation, ask parties for permission.

• Almost always done in separate caucuses, discussed further below.  

• Once the evaluative opinion is given to a party and counsel, the mediator should ask whether 
s/he should stay in the party’s room or allow the party and counsel to confer.

• Once the impasse has been resolved, it is usually appropriate to switch back to facilitative 
mediation unless the situation indicates otherwise.
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Pros and Cons of Evaluative Mediation

Pros:

i. Parties receive objective evaluation of their 
situation.

ii. Helps to get beyond the impasse preventing 
settlement of a particular issue or a global 
settlement.

iii. Preserves “cognitive integrity” by a party not 
being perceived as giving into the other party but 
just following the mediator’s evaluative opinion.
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Cons: 

i. Can contradict the goal of self-determination.

ii. The mediator may miss the “real issue” by jumping too quickly to 
outcomes.

iii. The parties may feel less invested in the resolution since they did not 
really participate in the decision-making; they just agreed with or gave 
into the mediator’s opinion.

iv. The parties may walk away from mediation with lingering feelings of 
hurt and frustration because they did not feel heard.  

v. One party may feel the mediator is biased against him/her to the point 
of ending the mediation or the mediation being corrupted.

IV - 34



Parties Together vs. Shuttle Diplomacy when being Evaluative

a. Typically, together if it is a minor issue (i.e., court cannot order a 
party to provide a child post-emancipation health insurance or a 
college education).

b. Shuttle diplomacy for significant issues (i.e., custody or spousal 
support) in order to preserve the parties’ pride and privacy if they 
are upset by the mediator’s evaluative opinion.

c. Need to determine whose room the mediator should go into 
first if using shuttle diplomacy.
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The Mediator’s Proposal

a. It is a proposal which the mediator believes may 
settle the case either by finding a compromise 
between the parties’ current positions or a totally 
different settlement proposal than the parties 
previously considered.

b. Must get the parties permission before making 
proposal.

c. It is not based on a court outcome or evaluative 
opinion.
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Pros:

1. Helps to get beyond the impasse preventing settlement of a particular 
issue or a global settlement.

2. Like evaluative mediation, preserves “cognitive integrity” by a party not 
being perceived as giving into the other party but just following the 
mediator’s evaluative opinion.

Cons: 

1. May contradict self-determination.

2. May inadvertently align the mediator with one party if one party accepts 
the proposal and the other party does not, which can corrupt the 
process.
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HOW TO PREPARE YOUR 
CLIENT FOR MEDIATION
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Explain the mediation process to your client beforehand.

What mediation is and how it differs from litigation.

Who the mediator is and his/her specific credentials.

i. Judge-Mediator (how the judge dealt with family law cases on 
the bench and his/her general reputation as a judge).

ii. Lawyer-Mediator (the litigation and settlement background of 
the lawyer and positions held with the Bar, and his/her reputation 
in the legal community).

Where the mediation will be held.
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How long a mediation session will last and the need to be patient.

Does your client have a “hard stop” on the day of mediation? (If so, state that 
beforehand and not 15 minutes before your client has to leave).

Do you need one day or multiple days?

How long is your client good for before breaking for the day?

For the lawyer: Rule 1.14(a) (Client with Impairment) provides that “when the 
lawyer reasonably believes that the client has diminished capacity . . . and 
cannot adequately act in the client's own interest, the lawyer may take 
reasonably necessary protective action . . . .”

For the mediator: Section E of the Standards of Ethics provides that mediation 
“is based on the principle of self-determination by the parties. Self-
determination is the act of coming to a voluntary, uncoerced decision. 
(emphasis added)
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Adjusting your client’s expectations.

Client will need to understand (and potentially empathize 
with) the other party’s interests and positions. 

Brainstorming possible solutions, including solutions that 
are sometimes “outside the box.”

Know where your client will draw the line, and where he/she 
is willing to compromise.
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HOW TO PREPARE YOURSELF 
TO REPRESENT YOUR CLIENT 
IN MEDIATION
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Lawyer’s role in mediation

Getting into the right mindset

Mediation is not court – chill out.

The parties are not necessarily adversaries, and at one time 
presumably cared for one another and may still to some extent. 
They just may be hurting right now.

Be pleasant to the opposing counsel.  Be a role model for the 
parties

The issues do not need to be resolved strictly by the law and 
often are not.
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How to get to the mediation mindset.

Listen to your client’s goals.

Be a problem solver more than an advocate.

Treat your opposing counsel as a collaborator and not your 
adversary.  

The collective goal should be getting the parties out of 
conflict and to a signed agreement.
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Depending on the mediator’s style, don’t be afraid of 
staying together in the same room so long as it is not 
counterproductive.  

However, some mediation models have an initial 
meeting followed by shuttle diplomacy.

There is no one right way.
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Preparation for Mediation

Pre-mediation call with both counsel.
i. Be prepared for the call since the mediator is coming in cold.
ii. Know basic facts (e.g., date of marriage, ages of the children, any 

special needs the children have, the parties’ occupations and incomes, 
overview of the major assets, etc.).

Pre-mediation call with individual counsel if needed.

Provide the mediator with relevant documents (i.e., appraisals, tracing 
documents, interrogatory answers, etc.), offer letters, and proposed marital 
settlement agreement.
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What are the issues and what is in dispute?

Figure out the agreed-upon and disputed issues prior to 
meeting.

Offer Letters and Draft Agreements
i.    Have the parties exchanged offer letters?
ii. Is there a draft Marital Settlement Agreement that 

a party prepared and can be revised in mediation.
iii. If everyone expects to end with a signed 

agreement, should have a document to work from 
that everyone has seen prior to mediation.
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Be Prepared for Several “Last Issues”

Clients or opposing party may have a new issue to discuss 
even though everyone had previously agreed that all issues 
were addressed.

Be prepared for this and a few more “last issues” to crop up 
in finalizing a written agreement.

Having a draft agreement prior to the mediation session 
helps avoid this.
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THE ROLE OF THE CHILD 
SPECIALIST IN MEDIATION
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Should children’s voices be included in 
the divorce process?

What does the research have to say?
  

• Children want to be included

• Children want to be heard and want to be 
active participants in decisions that affect 
their lives 

• Children want to be kept informed and want 
to know their needs are being heard
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• Family relationships are positively 
impacted by child involvement:

• Fathers reported lower conflict with their 
co-parent after child-inclusive models

• Children reported feeling closer to their 
fathers after child-inclusive model

• Children reported more contentment 
with the parenting plan after the child-
inclusive model). 

• Meaningful participation in the process 
has been seen as a protective factor for a 
child’s adjustment over time.
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• Improved outcomes in mediation:

• Children’s participation correlates positively with 
ability to adjust to new family structure

• Studies have also found that parents were more 
satisfied with their ADR process and exhibited 
more awareness about the impact of the changes 
on their children when the children’s voices were 
heard in direct feedback. 
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Considerations for including the voice of the child in mediation:

Does this create the perception of a conflict? If the mediator interviews the 
child, it can threaten a client’s perception of  the mediator’s neutrality or 
impartiality.

If the interviewer does not possess specialized skill, knowledge, and 
experience, children may be placed at greater risk when included in the 
process. 
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CHILD FOCUSED
v. 

CHILD INCLUSIVE 
APPROACHES 

IN MEDIATION
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Child-Focused Mediation: keeps the focus of the discussions 
on the children and encourages parents to prioritize the 
needs of the child over those of the parents. 

The mediator:

• Centers conversations around the child’s best interest

• Speaks up for the child’s best interests if discussions begin 
to stray away from the children.

• Ensures parents look at how their positions in negotiation 
will affect the child if put in place.

• Shares information from outside sources about what is 
best for the child (e.g., suggesting age-appropriate 
visitation schedules)

• Child-focused mediation is a simple way to assert the 
child’s voice without directly involving the child.
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Child Inclusive Mediation: 

A Child Specialist interviews the 
children to bring their voices into  

the process.

IV - 56



THE ROLE OF THE CHILD 
SPECIALIST IN MEDIATION
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The Role of the Child Specialist in 
Mediation:  
• A Child Specialist is a neutral mental health professional who 

specializes in separation and divorce and has specialized skill, 
knowledge, and experience in the areas of child development, 
family systems, mediation, and collaborative divorce. 

• Their job, very broadly, is to bring the voice of the child into the 
process by informing the parents on child related issues in a way 
that prioritizes the needs and safety of children.

• They provide information directly from the children, educate 
parents as needed/requested, and provide resources to parents.
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Child Specialist is NOT a therapist or a custody evaluator.

•  Unlike a therapist, the Child Specialist does not meet with the child in an on-
going way, does not have a confidential relationship with the child, and is 
focused only on the divorce process.

• Unlike a custody evaluator, a Child Specialist does not make any 
recommendations regarding custody, does not evaluate for mental illness, and 
does not determine appropriateness of parents or develop the parenting plan.  

IV - 59



1. Has a call with the referring mediator to gather preliminary information about 
the case, very high level.

2. Parent meetings 

3. Meetings with the children 

4. Discussions with collaterals 

5. Compiles information and first shares the information with the mediator..

6. Meets in a 4-way meeting with mediator and parents and delivers feedback so 
that the parents and the mediator can use the information the mediation 
process.

PROTOCOLS OF THE CHILD SPECIALIST ROLE
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12 yr old girl- “My family before going out to dinner”
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4 year-old girl – “Self in the rain” drawing

IV - 62



10 year-old boy - Picture of my family doing 
something
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Considerations When Deciding to Use a 
Child Specialist in the Mediation Process

Examples of cases that are a good fit for the Child Specialist role:
 
• Cases involving an impaired parent. 

• Cases involving children with special needs. 

• To resolve impasses related to specific parenting decisions.

• To bring the focus of the process back on the children. 

• Child Specialist as a co-mediator: co-mediates custody issues 
and provides more support in the mediation process.
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When to use caution recommending a Child 
Specialist in mediation:
•   When parents are not ready to hear the feedback. 

• When there is fear of reprisal against the children by a 
parent.

• When the children are too young to express themselves.

• When children appear coached or manipulated by a 
parent (e.g., cases in which parent alienation is 
suspected).
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TIME FOR THE PANEL DISCUSSION!
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Privilege CLE 

Virginia State Bar, Family Law Section 
Advanced Family Law CLE, Richmond, Virginia 2024 

Lawrence P. Vance, Esq. 
Buchbauer & McGuire, P.C. 

Winchester, Virginia  

1. Holder of the privilege is the party entitled to decide whether to assert the privilege.

2. Marital Privilege:

a. Found at Virginia Code § 8.01-398 and Rules of Virginia Supreme Court Rule

2:504(a).

Privileged marital communications: 

Husband and wife shall be competent witnesses to testify for or 
against each other in all civil actions. 

In any civil proceeding, a person has a privilege to refuse to disclose, 
and to prevent anyone else from disclosing, any confidential 
communication between his spouse and him during their marriage, 
regardless of whether he is married to that spouse at the time he 
objects to disclosure. This privilege may not be asserted in any 
proceeding in which the spouses are adverse parties, or in which 
either spouse is charged with a crime or tort against the person or 
property of the other or against the minor child of either spouse. For 
the purposes of this section, "confidential communication" means a 
communication made privately by a person to his spouse that is not 
intended for disclosure to any other person. 

b. Both spouses are holders.

c. The privilege was significantly modified in 2005. Carpenter v. Commonwealth 51

Va. App. 84, 654 S.E.2d 345 (2007).

d. This privilege is jointly held requiring both parties to waive privilege.

e. “The purpose of the privilege is to preserve the "continued tranquility, integrity

and confidence" of the marital relation, shielded and protected by the "inviolate

veil of the marital sanctuary." Menefee v. Commonwealth 189 Va. 900, 912, 55

S.E.2d 9, 15 (1949), Thus, it does not shield any and every communication or act,

regardless of its nature, but "only communications of a confidential nature," that
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is, "of a secret nature between husband and wife." Id. at 907, 55 S.E.2d at 13 [20 

Va.App. 475] quoting Thomas v. First National Bank of Danville, 166 Va. 497, 

511, 186 S.E. 77, 78 (1936). Accord Stewart v. Commonwealth, 219 Va. 887, 

893, 252 S.E.2d 329, 333 (1979) (noting that the predecessor to Code § 8.01-398 

shields confidential communications). Thus, admissibility depends "upon the 

nature of the communication ... whether it was intended to be secret or 

confidential." Thomas, 166 Va. At 511, 186 S.E. at 83. Edwards v. Com., 20 Va. 

App. 470, ___, 457 S.E.2d 797, 800 (Va. App. 1995)” 

f. “For the purposes of this section, "confidential communication" means a 

communication made privately by a person to his spouse that is not intended for 

disclosure to any other person.”  

i. Husband’s inculpatory statement to Wife over a cellphone was plainly a 
"communication privately made" between spouses, made directly by one 
to the other, over a closed communication system, unheard by anyone 
else, and under circumstances giving rise to no expectation that it would 
be overheard.  Braxton v. Commonwealth, Record No. 0766-05-2, 
Virginia Court of Appeals, July 18, 2006, Page 4 

g. “[A] person has a privilege to refuse to disclose, and to prevent anyone else from 

disclosing…” meaning that this privilege is mutual, and both parties must waive 

privilege for the testimony to be permitted. 

i. However, the privilege is limited to situations where a spouse is being 
examined in an action or is revealing a private communication through 
testimony.  Burns v. Commonwealth, 261 Va. 307, ___, 541 S.E.2d 872, 
890 (2001) (allowing the testimony about letters turned over to a non-
spouse) 

h. “Any confidential communication between his spouse and him…” 

i. Marital privilege applies to “all information or knowledge privately 
imparted and made known by one spouse to the other by virtue of and in 
consequence of the marital relation through conduct, acts, signs, and 
spoken or written words.” Menefee v. Commonwealth, 189 Va. 900, 912, 
55 S.E.2d 9, 15 (1949) 

i.  “[D]uring their marriage, regardless of whether he is married to that spouse at the 

time he objects to disclosure.” 

i. In Braxton, the Husband and Wife were separated by a protective order 
but were married. 
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j. “This privilege may not be asserted in any proceeding in which the spouses are 

adverse parties, or in which either spouse is charged with a crime or tort against 

the person or property of the other or against the minor child of either spouse.” 

i. Because the subject communication concerned acts as to which the Wife 
had a right of action against the Husband her testimony as to his statement 
was permitted.  Braxton v. Commonwealth, Record No. 0766-05-2, 
Virginia Court of Appeals, July 18, 2006, Page 4-5 

3. Religious Privilege: 

a. Found at Virginia Code § 8.01-400 and Rules of Virginia Supreme Court Rule 

2:503. 

No regular minister, priest, rabbi, or accredited practitioner over the 
age of eighteen years, of any religious organization or denomination 
usually referred to as a church, shall be required to give testimony 
as a witness or to relinquish notes, records or any written 
documentation made by such person, or disclose the contents of any 
such notes, records or written documentation, in discovery 
proceedings in any civil action which would disclose any 
information communicated to him in a confidential manner, 
properly entrusted to him in his professional capacity and necessary 
to enable him to discharge the functions of his office according to 
the usual course of his practice or discipline, wherein such person 
so communicating such information about himself or another is 
seeking spiritual counsel and advice relative to and growing out of 
the information so imparted. 

b. Religious official is holder. 

c. This privilege statute and rule do not have the same exceptions that others do for 

waiver upon consent of the declarant.  Consequently, the language of the statute 

invests the religious official with the privilege and “leaves it to his conscience to 

decide when disclosure is appropriate”.  The declarant has no right of privilege.  

Seidman v. Fishburne-Hudgins Educational Foundation, Inc., 724 F.2d 413 (4th 

Cir. 1984), Nestle v. Commonwealth, 470 S.E.2d 133, 22 Va. App. 336 (Va. App. 

1996) 
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5. Medical Privilege: 

a. Found at Virginia Code § 8.01-399 and Rules of Virginia Supreme Court Rule 

2:505. 

The scope and application of the privilege between a patient and a 
physician or practitioner of the healing arts in a civil case are as set 
forth in any specific statutory provisions, including Code § 8.01-
399, as amended from time to time, which presently provides: 

(a) Except at the request or with the consent of the patient, or as 
provided in this section, no duly licensed practitioner of any branch 
of the healing arts is permitted to testify in any civil action, 
respecting any information that he may have acquired in attending, 
examining or treating the patient in a professional capacity. 

(b) If the physical or mental condition of the patient is at issue in a 
civil action, the diagnoses, signs and symptoms, observations, 
evaluations, histories, or treatment plan of the practitioner, obtained 
or formulated as contemporaneously documented during the course 
of the practitioner's treatment, together with the facts communicated 
to, or otherwise learned by, such practitioner in connection with 
such attendance, examination or treatment may be disclosed but 
only in discovery pursuant to the Rules of Court or through 
testimony at the trial of the action. In addition, disclosure may be 
ordered when a court, in the exercise of sound discretion, deems it 
necessary to the proper administration of justice. However, no order 
may be entered compelling a party to sign a release for medical 
records from a health care provider unless the health care provider 
is not located in the Commonwealth or is a federal facility. If an 
order is issued pursuant to this section, it must be restricted to the 
medical records that relate to the physical or mental conditions at 
issue in the case. No disclosure of diagnosis or treatment plan facts 
communicated to, or otherwise learned by, such practitioner may 
occur if the court determines, upon the request of the patient, that 
such facts are not relevant to the subject matter involved in the 
pending action or do not appear to be reasonably calculated to lead 
to the discovery of admissible evidence. Only diagnosis offered to a 
reasonable degree of medical probability is admissible at trial. 

(c) This section will not (i) be construed to repeal or otherwise affect 
the provisions of § 65.2-607 relating to privileged communications 
between physicians and surgeons and employees under the Workers' 
Compensation Act; (ii) apply to information communicated to any 
such practitioner in an effort unlawfully to procure a narcotic drug, 
or unlawfully to procure the administration of any such drug; or (iii) 
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prohibit a duly licensed practitioner of the healing arts, or his agents, 
from disclosing information as required by state or federal law. 

(d) Neither a lawyer nor anyone acting on the lawyer's behalf may 
obtain, in connection with pending or threatened litigation, 
information concerning a patient from a practitioner of any branch 
of the healing arts without the consent of the patient, except through 
discovery pursuant to the Rules of Supreme Court as herein 
provided However, the prohibition of this subsection does not apply 
to: 

1. Communication between a lawyer retained to represent a 
practitioner of the healing arts, or that lawyer's agent, and that 
practitioner's employers, partners, agents, servants, employees, co-
employees or others for whom, at law, the practitioner is or may be 
liable or who, at law, are or may be liable for the practitioner's acts 
or omissions; 

2. Information about a patient provided to a lawyer or his agent by 
a practitioner of the healing arts employed by that lawyer to examine 
or evaluate the patient in accordance with Rule 4:1 0 of the Rules of 
Supreme Court; or 

3. Contact between a lawyer or his agent and a nonphysician 
employee or agent of a practitioner of healing arts for any of the 
following purposes: (i) scheduling appearances, (ii) requesting a 
written recitation by the practitioner of handwritten records obtained 
by the lawyer or his agent from the practitioner, provided the request 
is made in writing and, if litigation is pending, a copy of the request 
and the practitioner's response is provided simultaneously to the 
patient or his attorney, (iii) obtaining information necessary to 
obtain service upon the practitioner in pending litigation, (iv) 
determining when records summoned will be provided by the 
practitioner or his agent, (v) determining what patient records the 
practitioner possesses in order to summons records in pending 
litigation, (vi) explaining any summons that the lawyer or his agent 
caused to be issued and served on the practitioner, (vii) verifying 
dates the practitioner treated the patient, provided that if litigation is 
pending the information obtained by the lawyer or his agent is 
promptly given, in writing, to the patient or his attorney, (viii) 
determining charges by the practitioner for appearance at a 
deposition or to testify before any tribunal or administrative body, 
or (ix) providing to or obtaining from the practitioner directions to a 
place to which he is or will be summoned to give testimony. 

(e) A clinical psychologist duly licensed under the provisions of 
Chapter 36 (§ 54.1-3600 et seq.) of Title 54.1 is considered a 
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practitioner of a branch of the healing arts within the meaning of this 
section. 

(f) Nothing herein prevents a duly licensed practitioner of the 
healing arts, or his agents, from disclosing any information that he 
may have acquired in attending, examining or treating a patient in a 
professional capacity where such disclosure is necessary in 
connection with the care of the patient, the protection or 
enforcement of a practitioner's legal rights including such rights 
with respect to medical malpractice actions, or the operations of a 
health care facility or health maintenance organization or in order to 
comply with state or federal law. 

b. Patient is the holder. 

c. Testimony is not limited to the contents of the disclosed records when other facts 

are provided to the testifying medical provider.  Holmes v. Levine, 639 S.E.2d 

235, 273 Va. 150 (2007). 

d. “Only diagnosis offered to a reasonable degree of medical probability is 

admissible at trial.” 

6. Mental Health Provider Privilege  

a. Found at Virginia Code § 8.01-400.2 and Rules of Virginia Supreme Court Rule 

2:506. 

Except at the request of or with the consent of the client, no licensed 
professional counselor, as defined in Code§ 54.1-3500; licensed 
clinical social worker, as defined in Code§ 54.1-3700; licensed 
psychologist, as defined in Code § 54.1-3600; or licensed marriage 
and family therapist, as defined in Code§ 54.1-3500, may be 
required in giving testimony as a witness in any civil action to 
disclose any information communicated in a confidential manner, 
properly entrusted to such person in a professional capacity and 
necessary to enable discharge of professional or occupational 
services according to the usual course of his or her practice or 
discipline, wherein the person so communicating such information 
about himself or herself, or another, is seeking professional 
counseling or treatment and advice relating to and growing out of 
the information so imparted; provided, however, that when the 
physical or mental condition of the client is at issue in such action, 
or when a court, in the exercise of sound discretion, deems such 
disclosure necessary to the proper administration of justice, no fact 
communicated to, or otherwise learned by, such practitioner in 
connection with such counseling, treatment or advice will be 
privileged, and disclosure may be required. The privileges conferred 
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by this Rule do not extend to testimony in matters relating to child 
abuse and neglect nor serve to relieve any person from the reporting 
requirements set forth in § 63.2-1509. 
 

b. Patient is the holder. 

c. Psychologists are covered by both the Mental Health Provider Privilege and 

Medical Privilege. 

7. Attorney Client Privilege. 

a. Attorney Client Privilege is governed by common law. Rules of Virginia Supreme 

Court Rule 2:502. 

Except as may be provided by statute, the existence and application 
of the attorney-client privilege in Virginia, and the exceptions 
thereto, are governed by the principles of common law as interpreted 
by the courts of the Commonwealth in the light of reason and 
experience. 

b. Privilege belongs to the client, client is the holder, not the attorney. 

i. Attorney cannot assert the privilege except on behalf of the Client.  

Commonwealth v. Edwards, 235 Va.  499, 370 S.E.2d 296 (1988) 

c. Privilege requires an attorney-client relationship, and that the communication was 

made in confidence. 

i. Seeking advice in legal capacity 

ii. Expectation of confidentiality 

d. Communication must relate to the matters where the advice is sought and for a 

proper purpose. 

e. Waiver.  §8.01-420.7. 

Attorney-client privilege and work product protection; limitations 
on waiver.  
A.  When disclosure of a communication or information covered by 
the attorney-client privilege or work product protection made in a 
proceeding or to any public body as defined in §2.2-3701 operates 
as a waiver of the privilege or protection, the waiver extends to an 
undisclosed communication or information only if: 

1. The waiver is intentional; 
2. The disclosed and undisclosed communications or 

 information concern the same subject matter; and 
3. The disclosed and undisclosed communications or 

 information sought in fairness be considered together. 
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B.  Disclosure of a communication or information covered by the 
attorney-client privilege or work product protection made in a 
proceeding or to any public body as defined in § 2.2-3701 does not 
operate as a waiver of the privilege or protection if: 

1. The disclosure is inadvertent; 
2. The holder of the privilege or protection took reasonable 

steps to prevent disclosure; and 
3. The holder promptly took reasonable steps to rectify the 

error, including, if applicable, complying with the provisions of 
subdivision (b) (6) (ii) of Rule 4:1 of the Rules of the Supreme 
Court. 
C.  A court may order that the privilege or protection is not waived 
by the disclosure connected with the litigation pending before the 
court, in which case the disclosure does not operate as a waiver in 
any other proceeding. 
D.  An agreement on the effect of the disclosure in a proceeding is 
binding only on the parties to the agreement, unless it is incorporated 
into a court order. 
E. This section shall not limit any otherwise applicable waiver of 
attorney-client privilege or work product protection by an inmate 
who files an action challenging his conviction or sentence. 
 

8. 5th Amendment Privilege. 

a. Statement could be the link that exposes the witness to criminal prosecution. 

b. Can only be invoked by the witness. 

c. Negative inference. 
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Asserting and 
Overcoming Privilege in 
Family Law Matters
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In other words, your actual mileage with 
any of these arguments may vary

The information provided in this CLE does not, 
and is not intended to, constitute legal advice; 
instead, all information, content, and materials 
available on this site are for educational 
purposes only.  The views expressed at, or 
through, this site are those of the individual 
presenter in his individual capacity only and is 
not a predictor of any ruling in any court.

Dis c la im e r
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Found at Virginia Code § 8.01-398 and Rules of Virginia Supreme Court Rule 

2:504(a).

Privileged marital communications:
Husband and wife shall be competent witnesses to testify for or against each 
other in all civil actions.

In any civil proceeding, a person has a privilege to refuse to disclose, and to 
prevent anyone else from disclosing, any confidential communication 
between his spouse and him during their marriage, regardless of whether he 
is married to that spouse at the time he objects to disclosure. This privilege 
may not be asserted in any proceeding in which the spouses are adverse 
parties, or in which either spouse is charged with a crime or tort against the 
person or property of the other or against the minor child of either spouse. For 
the purposes of this section, "confidential communication" means a 
communication made privately by a person to his spouse that is not intended 
for disclosure to any other person.

Sp o u s a l Priv ile g e
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Sp o u s a l Priv ile g e

“a person has a privi lege 
to refuse to disclose, and 

to prevent anyone else 
from disclosing, any 

confidential 
communication”

Ele m e n t s :

• This privi lege was 
altered at the time of 
the adoption of the 
Rules of Evidence

• Married at the time of 
the communication

• Intent that the 
communication is 
intended for the spouse 
only

M u t u a l  
p r i v i l e g e ,

 i t  b e l o n g s  t o  
b o t h  s p o u s e s
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Subsequent domestic partner litigation

Mother calls Former Wife in custody and 
visitation case to testify about Father’s,  aka 
the Former Husband’s statements about 
______.

How could this ever come up in Family Law?

Payee calls Current Spouse in child support 
case to testify about Payor’s statements about 
income, business expenses, etc.
 (but see §20-88.59(H))
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Found at Virginia Code § 8.01-400 and Rules of Virginia Supreme Court Rule 2:503.

No regular minister, priest, rabbi, or accredited practitioner over the age of 
eighteen years, of any religious organization or denomination usually referred to 
as a church, shall be required to give testimony as a witness or to relinquish notes, 
records or any written documentation made by such person, or disclose the 
contents of any such notes, records or written documentation, in discovery 
proceedings in any civil action which would disclose any information 
communicated to him in a confidential manner, properly entrusted to him in his 
professional capacity and necessary to enable him to discharge the functions of 
his office according to the usual course of his practice or discipline, wherein such 
person so communicating such information about himself or another is seeking 
spiritual counsel and advice relative to and growing out of the information so 
imparted.

Cle ric a l Priv ile g e
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Cle ric a l Priv ile g e

“give test imony as a witness 
or to rel inquish notes,  
records or any written 

documentation made by 
such person,  or disclose the 
contents of  any such notes,  

records or written 
documentation,  in discovery 

proceedings in any civ i l  
act ion which would disclose 

any information 
communicated to him”

Ele m e n t s :

• Privi lege belongs to the 
minister,  priest,  rabbi,  or 
accredited practit ioner 

• Information about the 
declarant,  or another,  
when seeking spiritual 
counsel and advice 
relative to and growing 
out of the information 
so imparted
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۰ 5 4 .1- 35 0 0  De fin it io n  o f p ro fe s s io n a l c o u n s e lin g
 "Appraisal activities" means the exercise of professional judgment 
based on observations and objective assessments of a client's behavior 
to evaluate current functioning, diagnose, and select appropriate 
treatment required to remediate identified problems or to make 
appropriate referrals.
"Counseling" means the application of principles, standards, and 
methods of the counseling profession in (i) conducting assessments 
and diagnoses for the purpose of establishing treatment goals and 
objectives and (ii) planning, implementing, and evaluating treatment 
plans using treatment interventions to facilitate human development 
and to identify and remediate mental, emotional, or behavioral 
disorders and associated distresses that interfere with mental health.

But does other privilege attach because of the 
nature of the communications?
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۰ 5 4 .1- 35 0 1 ( 3)  Exe m p t io n  fro m  re q u ire m e n t s  o f lic e n s u re .

The activities, including marriage and family therapy, counseling, or 
substance abuse treatment, of rabbis, priests, ministers or clergymen of any 
religious denomination or sect when such activities are within the scope of 
the performance of their regular or specialized ministerial duties, and no 
separate charge is made or when such activities are performed, whether 
with or without charge, for or under auspices or sponsorship, individually or 
in conjunction with others, of an established and legally cognizable church, 
denomination or sect, and the person rendering service remains 
accountable to its established authority.
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۰ 5 4 .1- 370 1  De fin it io n s

"Social worker" means a person trained to provide service and action to effect 
changes in human behavior, emotional responses, and the social conditions by 
the application of the values, principles, methods, and procedures of the 
profession of social work. 

۰ 5 4 .1- 370 1 ( 3)  Exe m p t io n  fro m  re q u ire m e n t s  o f lic e n s u re .  The activities of rabbis, 
priests, ministers or clergymen of any religious denomination or sect when such 
activities are within the scope of the performance of their regular or specialized 
ministerial duties, and no separate charge is made or when such activities are 
performed, whether with or without charge, for or under auspices or sponsorship, 
individually or in conjunction with others, of an established and legally cognizable 
church, denomination or sect, and the person rendering service remains 
accountable to its established authority.

Als o …
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Me d ic a l Priv ile g e

Fo u n d  a t  Virg in ia  Co d e  § 8 .0 1- 399  a n d  Ru le s  o f Virg in ia  Su p re m e  Co u rt  Ru le  2:5 0 5 .

(a) Except at the request or with the consent of the patient, or as provided in this section, no 
duly licensed practitioner of any branch of the healing arts is permitted to testify in any civil 
action, respecting any information that he may have acquired in attending, examining or 
treating the patient in a professional capacity.
(b) If the physical or mental condition of the patient is at issue in a civil action, the diagnoses, 
signs and symptoms, observations, evaluations, histories, or treatment plan of the practitioner, 
obtained or formulated as contemporaneously documented during the course of the 
practitioner's treatment, together with the facts communicated to, or otherwise learned by, 
such practitioner in connection with such attendance, examination or treatment may be 
disclosed but only in discovery pursuant to the Rules of Court or through testimony at the trial 
of the action…. Only diagnosis offered to a reasonable degree of medical probability is 
admissible at trial.
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۰ 5 4 .1- 2 9 0 0  De f in i t io n

"Healing arts" means the arts and sciences 
dealing with the prevention, diagnosis,  

treatment and cure or al leviation of human 
physical or mental ai lments,  conditions, 

diseases, pain or infirmities.

Healing Arts
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Me d ic a l Priv ile g e

Medical provider is NOT “permitted 
to testify in any civil action, 

respecting any information that he 
may have acquired in attending, 
examining or treating the patient 

in a professional capacity”

Exc e p t :

• “If  the physical or 
mental condition of the 
patient is at issue in a 
civi l  action.”

• As in §20-107.1(E)(4) ;  
§20-107.3(E)(4) ;  §20-
124.3(2); and, possibly 
§20-108(B)(11) and (15)

Priv ile g e  
b e lo n g s  t o  t h e  

p a t ie n t
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Ext e n t  o f Me d ic a l Priv ile g e  Exc lu s io n

Wh a t  c o m e s  in : 

“The diagnoses,  s igns and 
symptoms,  observations,  
evaluations,  histor ies ,  or  

treatment plan of  the practit ioner ,  
obtained or formulated as 

contemporaneously documented 
during the course of  the 

practit ioner 's  treatment ,  together 
with the facts communicated to,  

or  otherwise learned by,  such 
practit ioner .”

Wh a t  s t a y s  p riv ile g e d :

“Only diagnosis offered to a 
reasonable degree of  medical  

probabi l i ty is  admissible at  tr ial . ”  

However ,  test imony is  not l imited to 
the contents of  the disclosed 
records when other facts are 

provided to the test i fy ing medical  
provider .  
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“Re a s o n a b le  De g re e  o f Me d ic a l Pro b a b ilit y ” 

“Pro v is io n a l”

“Prov is ional  D iagnosis  The speci f ier  
“prov is ional ”  can be used when there  is  a  
s t rong presumpt ion that  the  fu l l  cr i ter ia  
wi l l  u l t imate ly  be met  for  a  d isorder  but  
not  enough in format ion is  avai lable  to  
make a  f i rm d iagnosis .  The c l in ic ian can 
indicate  the d iagnost ic  uncerta inty  by  
recording “(prov is ional) ”  fo l lowing the 
d iagnosis . ”

DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS FIFTH EDITION, 
page 23

“Ru le  Ou t ”

• Not  covered by  the DSM-5
• Considered val id  due to  wide use

“The " ru le  out "  d iagnosis  is  more l i ke ly  to  
be used when the c l in ic ian sees  symptoms 
point ing towards a  cer ta in  d iagnosis ,  but  
there  is  a  fa i r  degree of  doubt  whether  the  
d iagnosis  cr i ter ia  wi l l  u l t imate ly  be met .  
When a c l in ic ian is  see ing two compet ing 
d iagnoses ,  the  “ ru le  out”  d iagnosis  is  the  
one that  the  c l in ic ian be l ieves  is  the  less  
l i ke ly  a l ternat ive . ”

https://www.yourceus.com/pages/dsm5577-section-iii-comprehensive-
assessment-and-diagnosis?_pos=1&_sid=4259d06c3&_ss=r

V - 23



Ca n  t h e  Co u rt  d ire c t  t h a t  y o u r c lie n t  s ig n  a  
re le a s e  o f t o  p ro v id e  m e d ic a l in fo rm a t io n ?

Forced Releases

“No order may be entered compelling a party to sign 
a release for medical records from a health care 

provider unless the health care provider is not 
located in the Commonwealth or is a federal facility. If 
an order is issued pursuant to this section, it must be 

restricted to the medical records that relate to the 
physical or mental conditions at issue in the case.” 
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Me n t a l He a lt h  Pro v id e r  Priv ile g e

Fo u n d  a t  Virg in ia  Co d e  § 8 .0 1- 4 0 0 .2 a n d  Ru le s  o f Virg in ia  Su p re m e  Co u rt  Ru le  2:5 0 6 .

Except at the request of or with the consent of the client, no licensed professional counselor, as 
defined in Code§ 54.1-3500; licensed clinical social worker, as defined in Code§ 54.1-3700; licensed 
psychologist, as defined in Code § 54.1-3600; or licensed marriage and family therapist, as defined in 
Code§ 54.1-3500, may be required in giving testimony as a witness in any civil action to disclose any 
information communicated in a confidential manner, properly entrusted to such person in a 
professional capacity and necessary to enable discharge of professional or occupational services 
according to the usual course of his or her practice or discipline, wherein the person so 
communicating such information about himself or herself, or another, is seeking professional 
counseling or treatment and advice relating to and growing out of the information so imparted; 
provided, however, that when the physical or mental condition of the client is at issue in such action, or 
when a court, in the exercise of sound discretion, deems such disclosure necessary to the proper 
administration of justice, no fact communicated to, or otherwise learned by, such practitioner in 
connection with such counseling, treatment or advice will be privileged, and disclosure may be 
required. 
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Me n t a l He a lt h   Priv ile g e
“Any information communicated in a 

confidential manner, properly entrusted to 
such person in a professional capacity 
and necessary to enable discharge of 
professional or occupational services 

according to the usual course of his or her 
practice or discipline, wherein the person 

so communicating such information 
about himself or herself, or another, is 

seeking professional counseling or 
treatment”

Exc e p t :

• I f  the physical or mental 
condition of the patient 
is at issue in such 
action.

• Once again in §20-
107.1(E)(4) ;  §20-
107.3(E)(4) ;  §20-
124.3(2); and, possibly 
§20-108(B)(11) and (15)

Priv ile g e  
b e lo n g s  t o  
t h e  p a t ie n t
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Du a l Ps y c h o lo g is t  Priv ile g e

Me d ic a l Priv ile g e

any information that he may 
have acquired in attending,  

examining or treat ing the 
patient in a professional  

capacity

Specif ies also rel iable 
diagnosis

Me n t a l He a lt h  Priv ile g e

any information communicated 
in a conf idential  manner by the 

patient

Diagnosis ,  third party 
communications,  test ing are 

not pr iv i leged

Virginia Code § 8.01-399 and Rules of Virginia Supreme Court Rule 2:505. …
(e) A clinical psychologist duly licensed under the provisions of Chapter 36 (§ 54.1-3600 et seq.) of Title 54.1 is considered a 
practitioner of a branch of the healing arts within the meaning of this section.

V - 27



1. Wh e re  is  t h e  lin e  w h e re  t h e  w it n e s s  c a n  
in v o ke  5 t h  Am e n d m e n t  p riv ile g e ?

5th Amendment Self - Incrimination Privilege

Statement could be the l ink that exposes 
the witness to criminal prosecution.

2. Wh o  c a n  in v o ke  5 t h  Am e n d m e n t  p riv ile g e ?

Can only be invoked by the witness.
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§ 8.01-223.1 - In any civil action, the exercise by a party of any 
constitutional protection shall not be used against him, except 
that in any civil proceeding for spousal support, custody, or 
visitation under Title 16.1 or any civil action for divorce or 
separate maintenance under Title 20 filed on or after July 1, 2020, 
if a party or witness refuses to answer a question about conduct 
described in subdivision A (1) of § 20-91 or in § 18.2-365 on the 
ground that the testimony might be self-incriminating, the trier 
of fact may draw an adverse inference from such refusal.

§20-88.59(G) - If a party called to testify at a civil hearing 
refuses to answer on the ground that the testimony may be self-
incriminating, the trier of fact may draw an adverse inference 
from the refusal.

The Negative Inference
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Attorney Client Privilege is governed by 
common law. Rules of Virginia Supreme Court 
Rule 2:502.

Except as may be provided by statute, the 
existence and application of the attorney-client 
privilege in Virginia, and the exceptions thereto, 
are governed by the principles of common law 
as interpreted by the courts of the 
Commonwealth in the light of reason and 
experience.

Privilege belongs to the client.  But the privilege 
can be invoked by the attorney on behalf of the 
client.

At t o rn e y  Clie n t  Priv ile g e  
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Wa ive r o f Priv ile g e
Waiver.  §8.01-420.7 Attorney-client privilege and work product protection; limitations on waiver. 
A. When disclosure of a communication or information covered by the attorney-client privilege or work product protection made in a 

proceeding or to any public body as defined in §2.2-3701 operates as a waiver of the privilege or protection, the waiver extends to an 
undisclosed communication or information only if:

1. The waiver is intentional;
2. The disclosed and undisclosed communications or
 information concern the same subject matter; and
3. The disclosed and undisclosed communications or
 information sought in fairness be considered together.

B. Disclosure of a communication or information covered by the attorney-client privilege or work product protection made in a 
proceeding or to any public body as defined in § 2.2-3701 does not operate as a waiver of the privilege or protection if:

1. The disclosure is inadvertent;
2. The holder of the privilege or protection took reasonable steps to prevent disclosure; and
3. The holder promptly took reasonable steps to rectify the error, including, if applicable, complying with the provisions of 

subdivision (b) (6) (ii) of Rule 4:1 of the Rules of the Supreme Court.
C. A court may order that the privilege or protection is not waived by the disclosure connected with the litigation pending before the 

court, in which case the disclosure does not operate as a waiver in any other proceeding.
D. An agreement on the effect of the disclosure in a proceeding is binding only on the parties to the agreement, unless it is 

incorporated into a court order.
E. This section shall not limit any otherwise applicable waiver of attorney-client privilege or work product protection by an inmate who 

files an action challenging his conviction or sentence.
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C a n  y o u  b r e a k  p r iv ile g e ?

" I 'm probably not what you've signed 
up for anyhow and I  have a terrible 

feeling that the only way resolve wil l  
come to these issues is with spil led 

blood. I  am tired of [opposing 
attorney’s] games and I  am fully 

prepared to end all  of this in a most 
f inite fashion. He doesn't know me, and 

I  can guarantee if  I 'm pushed into a 
corner I  wil l  str ike swiftly and 

thoroughly."

V - 32



““YOU’RE FIRED!YOU’RE FIRED!””  

Ethical Considerations in AttorneyEthical Considerations in Attorney--Client Relationship TerminationsClient Relationship Terminations  

Barry J. Waldman, Esq.Barry J. Waldman, Esq.            &&  Bruce H. Russell, II, Esq.Bruce H. Russell, II, Esq.  
Waldman & Associates, PLLCWaldman & Associates, PLLC  Bruce H. Russell, II, P.C.Bruce H. Russell, II, P.C.  
1300 Thornton St., Suite 2001300 Thornton St., Suite 200  39 E. Main St. (PO Box 39 E. Main St. (PO Box 1420)1420)  
Fredericksburg, VA 22401Fredericksburg, VA 22401    Lebanon, VA 24266Lebanon, VA 24266  
540540--891891--1414 (o)1414 (o) 276276--258258--9278 (o)9278 (o)  276276--202202--6589 (m)6589 (m)
info@waldmaninfo@waldman--law.comlaw.com bruce@bhr2law.combruce@bhr2law.com

Our primary responsibilities as lawyers are to our clients.  That said, sometimes Our primary responsibilities as lawyers are to our clients.  That said, sometimes 
those relationships deteriorate, those relationships deteriorate, and representation terminates prior to conclusion of the and representation terminates prior to conclusion of the 
matter we, as attorneys, were hired to undertake.  Sometimes our obligations to third matter we, as attorneys, were hired to undertake.  Sometimes our obligations to third 
parties dictate a change, sometimes the attorney needs to make the decision to “fire” a parties dictate a change, sometimes the attorney needs to make the decision to “fire” a 
client, and sometimes theclient, and sometimes the  client, dissatisfied for reasons (real or imagined) wishes to client, dissatisfied for reasons (real or imagined) wishes to 
end the relationship.  Here we explore both scenarios, client requested terminend the relationship.  Here we explore both scenarios, client requested termination and ation and 
attorney requested termination, and ask, “What are we obligated to do, ethically?”attorney requested termination, and ask, “What are we obligated to do, ethically?”  

(all references to “Rule ____” are to the Virginia Rules of Professional Conduct (all references to “Rule ____” are to the Virginia Rules of Professional Conduct ––  
March 12, 2022 March 12, 2022 --  found at:  found at:  https://www.vsb.org/Site/about/ruleshttps://www.vsb.org/Site/about/rules--regulations/rpcregulations/rpc--part6part6--
sec2.aspxsec2.aspx))  

When the Client says:  “You’re Fired!”When the Client says:  “You’re Fired!”  

First First Consideration:  Is there anything pending before a Court or Regulatory Agency?Consideration:  Is there anything pending before a Court or Regulatory Agency?  

If the answer is noIf the answer is no  --  Basic ConsiderationsBasic Considerations  ––  NO COURT INVOLVEDNO COURT INVOLVED::  

1.1. Confirm with client that they are terminating representation for all purposes orConfirm with client that they are terminating representation for all purposes or
only asking that you only asking that you reasonably reduce the scope of representation.reasonably reduce the scope of representation.

a.a. Remember you cannot refuse to step aside, unless permission is requiredRemember you cannot refuse to step aside, unless permission is required
from a third party from a third party ––  i.e. The Court i.e. The Court ––  See Rule 1.2(a)See Rule 1.2(a)

b.b. Similarly, the client could limit the scope of the representation, ifSimilarly, the client could limit the scope of the representation, if
appropriate after consultation.appropriate after consultation.  See Rule 1:2(b)See Rule 1:2(b)

2.2. If terminating all services, make sure you document their request.If terminating all services, make sure you document their request.

a.a. My Fee Agreement with Clients includes a provision that requests forMy Fee Agreement with Clients includes a provision that requests for
termination must be in writing (etermination must be in writing (e--mail from their email from their e--mail address on file ismail address on file is
normally acceptable).normally acceptable).

b.b. If they refuse to provide a written confirIf they refuse to provide a written confirmation, do so yourself, a writtenmation, do so yourself, a written
confirmation on letterhead.confirmation on letterhead.
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c.c.  As Family Law Attorneys we don’t normally have issues relating to As Family Law Attorneys we don’t normally have issues relating to 
Corporate Authority to make determinations of hiring and firing lawyers, Corporate Authority to make determinations of hiring and firing lawyers, 
but you should reference Rule 1.13.but you should reference Rule 1.13.  

  
3.3.  OnOnce termination is confirmed, the “best practice” is to provide a written ce termination is confirmed, the “best practice” is to provide a written 

statement to client providing a basic description of the additional steps you statement to client providing a basic description of the additional steps you 
believe are necessary to finish the matter and a recommendation that they seek believe are necessary to finish the matter and a recommendation that they seek 
the advice of an attorney the advice of an attorney to assist them.to assist them.  Rule 1.4 may actually require this:Rule 1.4 may actually require this:  ((FFrroomm  
RRuullee  11..44((bb))))  --    ““AA  llaawwyyeerr  sshhaallll  eexxppllaaiinn  aa  mmaatttteerr  ttoo  tthhee  eexxtteenntt  rreeaassoonnaabbllyy  nneecceessssaarryy  ttoo  
ppeerrmmiitt  tthhee  cclliieenntt  ttoo  mmaakkee  iinnffoorrmmeedd  ddeecciissiioonnss  rreeggaarrddiinngg  tthhee  rreepprreesseennttaattiioonn..””    SSeeee  
aallssoo  RRuullee  11..1166  ((dd))  ––  ““……  aa  llaawwyyeerr  sshhaallll  ttaakkee  sstteeppss  ttoo  tthhee  eexxtteenntt  rreeaassoonnaabbllyy  pprraaccttiiccaabbllee  
ttoo  pprrootteecctt  tthhee  cclliieenntt’’ss  iinntteerreessttss……””  
  

4.4.  Prepare a copy of the Client file.Prepare a copy of the Client file.    Rule 1.16Rule 1.16(e)(e)  sets out this process, which is sets out this process, which is 
applicable for ending attorneyapplicable for ending attorney--client relationships in all scenarios (with one client relationships in all scenarios (with one 
exception!).exception!).  

  
a.a.  You You RETURN THE ORIGINALSRETURN THE ORIGINALS  of any client furnished documents that are of any client furnished documents that are 

themselves originals and not copies or printouts from the internet.themselves originals and not copies or printouts from the internet.  
b.b.  You You RETURN THE ORIGINALSRETURN THE ORIGINALS  of any legal instruments or official of any legal instruments or official 

documents (PSAs signed?  Original Corporate Minutes?  Wills? Vehicle documents (PSAs signed?  Original Corporate Minutes?  Wills? Vehicle 
Titles? Wet signature Contracts?).Titles? Wet signature Contracts?).  

c.c.  Who pays for the copies of these two types of Documents???? Who pays for the copies of these two types of Documents???? ––  YOU YOU 
THE LAWYER if you want copies.THE LAWYER if you want copies.  

d.d.  When do you turn over these Originals? When do you turn over these Originals? ––  “within a reasonable time” “within a reasonable time” 
“upon request”.  “upon request”.    

e.e.  Better Practice Better Practice ––  Don’t Wait for the Request Don’t Wait for the Request ––  offer to let them pick up or offer to let them pick up or 
offer to deliver to their new lawyer.offer to deliver to their new lawyer.  
  

5.5.  COPY OF CLIENT FILE CONTINUED COPY OF CLIENT FILE CONTINUED --  Ok Ok --  But what about everything else in But what about everything else in 
the file?the file?  

  
a.a.  You can provide a copy.You can provide a copy.  
b.b.  “Upon Request”“Upon Request”  
c.c.  “Within a Reasonable Time”“Within a Reasonable Time”  
d.d.  CAN I BILL THEM FOR THIS?????CAN I BILL THEM FOR THIS?????  

i.i.  Yes!Yes!  
ii.ii.  But must provide even if they don’t But must provide even if they don’t have money to pay and refuse have money to pay and refuse 

to pay.to pay.  
e.e.  Does it all have to be a paper copy?Does it all have to be a paper copy?  

i.i.  NO!!!! (yay!)NO!!!! (yay!)  
ii.ii.  If the client agrees If the client agrees ––  you can send in electronic format you can send in electronic format ––  We have We have 

firm branded USB Drives for this purpose.firm branded USB Drives for this purpose.  
iii.iii.  Practice Pointer Practice Pointer --  Keep a copy of their consent to receive in Keep a copy of their consent to receive in 

electronic formatelectronic format  
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6.6.  COPY OF CLIENT FILE #3 COPY OF CLIENT FILE #3 ––  What can I keep from Sending???What can I keep from Sending???  
  

a.a.  NOT MUCHNOT MUCH  
b.b.  Draft Billing Draft Billing ––  i.e. the drafts reviewed before being finalized and sent to i.e. the drafts reviewed before being finalized and sent to 

client client ––  but client can have an additional copy of their bills if they want but client can have an additional copy of their bills if they want 
themthem  

c.c.  Internal memos about attorneyInternal memos about attorney--client conflictclient conflict  
d.d.  Review of any conflict of interest concerns (though these should probably Review of any conflict of interest concerns (though these should probably 

have been discussed with client and documented long before this point)have been discussed with client and documented long before this point)  
e.e.  Staffing decisions for client file and tasksStaffing decisions for client file and tasks  
f.f.  What else?  Maybe internal memos on strengths and weaknesses What else?  Maybe internal memos on strengths and weaknesses of of 

witnesses?  Disclosure would be contrary to law or Court Order (see Rule witnesses?  Disclosure would be contrary to law or Court Order (see Rule 
1.16 Comment 11). 1.16 Comment 11). Be very careful and generally if there is a question, Be very careful and generally if there is a question, 
provide it.provide it.  
  

7.7.  WHAT ABOUT THE MONEY???WHAT ABOUT THE MONEY???  
  

a.a.  Let’s start with the easy one Let’s start with the easy one ––  If you didn’t earn it, you can’t keep it.If you didn’t earn it, you can’t keep it.  
b.b.  Even if you did earn it but you can’t document that you earned it, you can’t Even if you did earn it but you can’t document that you earned it, you can’t 

keep it.keep it.  
c.c.  BUT, BUT, Mr. WALDMAN!!! I was going to document it… I did work…BUT, BUT, Mr. WALDMAN!!! I was going to document it… I did work…  
d.d.  Rule 1.16(d) tell us (in part) that “…refunding any advance payment of fee Rule 1.16(d) tell us (in part) that “…refunding any advance payment of fee 

that has not been earned…” is our obligation.that has not been earned…” is our obligation.  
e.e.  Rule 1.5 says that we must only keep as fees:Rule 1.5 says that we must only keep as fees:    

i.i.  That are reasonable That are reasonable --  1.5(a)1.5(a)  
ii.ii.  That were earned That were earned ––  Rule 1.5 Rule 1.5 ––  Comment 4Comment 4  
iii.iii.  That were adequately explained to client That were adequately explained to client ––  1.5(b)1.5(b)  
iv.iv.  Not on a contingency basis Not on a contingency basis --  1.5(d) 1.5(d) ––  there are exceptionsthere are exceptions  ––  See See 

Rule 1.5 Rule 1.5 ––  Comment 6 if you want to go down this slippery slope.Comment 6 if you want to go down this slippery slope.  
v.v.  Practice Pointer Practice Pointer ––  Your Fee Agreement should explain what Your Fee Agreement should explain what 

happens with fees if representation is terminated.happens with fees if representation is terminated.  
f.f.  When do I return the Funds?  Within a Reasonable period of time, but I When do I return the Funds?  Within a Reasonable period of time, but I 

suggest as soon as you are able to deliver the file copy and have suggest as soon as you are able to deliver the file copy and have 
prepared a final billing in the case.prepared a final billing in the case.  
  

8.8.  WHAT ELSE WHAT ELSE ????  --  Representation that does not include Court proceedingsRepresentation that does not include Court proceedings  
  

a.a.  Notify Other Parties to the Matter Notify Other Parties to the Matter ––  Once you have told client you are Once you have told client you are 
doing so doing so ––  Don’t let client stop you from doing thisDon’t let client stop you from doing this!!  

b.b.  Consider having a conversation with client about why they are closing out Consider having a conversation with client about why they are closing out 
representation before conclusion.representation before conclusion.  

c.c.  Be a good colleague Be a good colleague ––  get client’s permission to talk to their next lawyer.get client’s permission to talk to their next lawyer.  
i.i.  Do not disparage the client in this conversation while being honestDo not disparage the client in this conversation while being honest  
ii.ii.  You do not need to criticize yourself.You do not need to criticize yourself.  
iii.iii.  Make sure their new Lawyer knows how to contact other parties to Make sure their new Lawyer knows how to contact other parties to 

the matter.the matter.  
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iv.iv.  You need permission! You need permission! ––  Rule 1.6!!!! Rule 1.6!!!! ––  Confidentiality extends to Confidentiality extends to 
Former Clients Too!! Former Clients Too!! ––  Comment 18Comment 18  

  
WHAT ABOUT IF THERE IS A COURT OR REGULATORY AGENCY INVOLVED?WHAT ABOUT IF THERE IS A COURT OR REGULATORY AGENCY INVOLVED?  

  
ALL OF THE ABOVE APPLY PLUS:ALL OF THE ABOVE APPLY PLUS:  
  

9.9.  UsuallyUsually  you are required to seek permission form the Adjudicatory Authority you are required to seek permission form the Adjudicatory Authority 
(Fancy form for saying… JUDGE).(Fancy form for saying… JUDGE).  

  
a.a.  You are attorney of record until the Judge Approves and an Order is You are attorney of record until the Judge Approves and an Order is 

entered. entered.   
b.b.  This should be explained to the Client in clear and certain termsThis should be explained to the Client in clear and certain terms  

i.i.  Practice Pointer 1 Practice Pointer 1 --  You should consider language in your fee You should consider language in your fee 
agreement of what happens if there is active litigation agreement of what happens if there is active litigation ––  firing is not firing is not 
automatic.automatic.  

ii.ii.  Practice Pointer 2 Practice Pointer 2 --  Letter to client reminding them of this fact.Letter to client reminding them of this fact.  
c.c.  Until Court approves Until Court approves --    YYou are actually allowed to keep ou are actually allowed to keep accruing a feeaccruing a fee  

i.i.  BUT BUT ––  It must be reasonableIt must be reasonable  
ii.ii.  UNLESS CLIENT allows UNLESS CLIENT allows ––  It must be It must be the minimum charges relating the minimum charges relating 

to required dutiesto required duties..  
iii.iii.  You are still ethically obligated to not allow the client’s case to You are still ethically obligated to not allow the client’s case to 

suffer.suffer.  
iv.iv.  You are still ethically obligated to the Court.You are still ethically obligated to the Court.  
v.v.  You must still maintain client confidences.You must still maintain client confidences.  
vi.vi.  You must still avoid missing deadlines You must still avoid missing deadlines ––  or get extensionsor get extensions  
vii.vii.  YOU SHOULD SUGGEST THAT YOUR CLIENT FIND NEW YOU SHOULD SUGGEST THAT YOUR CLIENT FIND NEW 

COUNSEL.  COUNSEL.    
d.d.  Practice Pointer Practice Pointer ––  be direct with client:be direct with client:  

i.i.  “It’s ok that you are hiring a new lawyer” “It’s ok that you are hiring a new lawyer” ––  Don’t get Don’t get mad mad ––  just find just find 
a better case once this one is done.a better case once this one is done.  

ii.ii.  “Instead of me withdrawing, why don’t we have your lawyer “Instead of me withdrawing, why don’t we have your lawyer 
substitute in so it is seamless for the Court and other others who substitute in so it is seamless for the Court and other others who 
could make your life more difficult”could make your life more difficult”  

iii.iii.  If they still want you gone first before new lawyer If they still want you gone first before new lawyer ––  DOCUMENT DOCUMENT 
THAT DECISION BY LETTER TO CLIENT NOTING IT IS AGAINST THAT DECISION BY LETTER TO CLIENT NOTING IT IS AGAINST 
YOUR ADVICE.YOUR ADVICE.  

e.e.  Practice Pointer Practice Pointer ––  Orders to Withdraw/Orders to SubstituteOrders to Withdraw/Orders to Substitute  
i.i.  If it is a substitution:If it is a substitution:  

1.1.  If client didn’t tell you, ask for client confirmationIf client didn’t tell you, ask for client confirmation  
2.2.  Client message confirmingClient message confirming; or; or  
3.3.  Client signature on OrderClient signature on Order  
4.4.  I know I know ––  we should be able to trust our colleagues but…we should be able to trust our colleagues but…  
5.5.  Make sure the Order of Substitution has the new lawyer’s Make sure the Order of Substitution has the new lawyer’s 

contact information contact information   
6.6.  MAKE SURE THE ORDER IS ENTEREDMAKE SURE THE ORDER IS ENTERED  
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ii.ii.  If a withdrawal with no new lawyerIf a withdrawal with no new lawyer  
1.1.  Client’s signature on Order.Client’s signature on Order.  
2.2.  Client’s contact information on the OrderClient’s contact information on the Order  

a.a.  They are now Counsel of Record, the Court and other They are now Counsel of Record, the Court and other 
Lawyers need to have a means to contact them.Lawyers need to have a means to contact them.  

b.b.  The client doesn’t want to miss important information The client doesn’t want to miss important information 
from the Courtfrom the Court  

c.c.  What about Protective Order? What about Protective Order? ––  Good question Good question ––  See See 
below  below  --  file notice with the Court of the Contact file notice with the Court of the Contact 
information asking that the Court place this information asking that the Court place this 
information under seal, providing a copy of the information under seal, providing a copy of the 
Protective Order if not already on file Protective Order if not already on file ––  Confidential Confidential 
addendaddendum????um????  

3.3.  MAKE SURE THE ORDER IS ENTERED!!MAKE SURE THE ORDER IS ENTERED!!  
  

BUT WAIT!  THERE’S MORE!BUT WAIT!  THERE’S MORE!  
  

Unique Circumstances in Client Representation Termination:Unique Circumstances in Client Representation Termination:  
  

10.10.  “Family Abuse” “Family Abuse” PROTECTIVE ORDERS:  PROTECTIVE ORDERS:    
  

a.a.  Where client is the protected party:Where client is the protected party:  
i.i.  Make sure you explain that they will be representing themselves if Make sure you explain that they will be representing themselves if 

there is no other there is no other lawyer.lawyer.  
ii.ii.  Make sure they know that even if it is related to a criminal charge, Make sure they know that even if it is related to a criminal charge, 

the Office of the Commonwealth’s Attorney is not “Their Lawyer” the Office of the Commonwealth’s Attorney is not “Their Lawyer” 
and generally won’t argue the Protective Order or Legal and generally won’t argue the Protective Order or Legal 
Requirements for the Order if not already required for the criminalRequirements for the Order if not already required for the criminal  
prosecution.prosecution.  

iii.iii.  Make sure they know that the Court and Maybe the opposing Make sure they know that the Court and Maybe the opposing 
attorney will still need their contact information.attorney will still need their contact information.  

1.1.  How???? How???? ––  If in Circuit Court (Divorce), the Confidential If in Circuit Court (Divorce), the Confidential 
Addendum “Addendum for Protected Identifying Information Addendum “Addendum for Protected Identifying Information 
––  Confidential” with letter explaining the circumstances when Confidential” with letter explaining the circumstances when 
filing filing --  
https://www.courts.state.va.us/forms/circuit/cc1426.pdfhttps://www.courts.state.va.us/forms/circuit/cc1426.pdf  

2.2.  If in JDR:If in JDR:  
a.a.  NonNon--Disclosure Addendum Disclosure Addendum --  

https://www.courts.state.va.us/forms/district/dc621.pdfhttps://www.courts.state.va.us/forms/district/dc621.pdf  
b.b.  Request For Confidentiality Request For Confidentiality ––  Civil (for other issues) Civil (for other issues) 

https://www.courts.state.va.us/forms/district/dc618.pdfhttps://www.courts.state.va.us/forms/district/dc618.pdf  
iv.iv.  Make sure they know that there may be a delay in response Make sure they know that there may be a delay in response 

because anything filed by the other side often will not be mailed because anything filed by the other side often will not be mailed 
direct to them, but will have to go through the Court, and then be direct to them, but will have to go through the Court, and then be 
“Served” or “Mailed” by the Court.“Served” or “Mailed” by the Court.  
  

VI - 5

https://www.courts.state.va.us/forms/circuit/cc1426.pdf
https://www.courts.state.va.us/forms/district/dc621.pdf
https://www.courts.state.va.us/forms/district/dc618.pdf


b.b.  Where Client is the Party Who is the “Respondent”Where Client is the Party Who is the “Respondent”  
i.i.  Inform them that all communications will have to go through the Inform them that all communications will have to go through the 

other side’s lawyerother side’s lawyer  or the Court.or the Court.  
1.1.  REMIND THEM THAT THEY STILL CANNOT CONTACT REMIND THEM THAT THEY STILL CANNOT CONTACT 

THE PROTECTED PARTY EVEN IF THEY ARE ACTING IN THE PROTECTED PARTY EVEN IF THEY ARE ACTING IN 
THE ROLE OF LAWYER THE ROLE OF LAWYER ––  unless they really like Jail…unless they really like Jail…  

2.2.  That they CANNOT use third parties to communicate with That they CANNOT use third parties to communicate with 
the Protected Party Except the other side’s lawyer about the Protected Party Except the other side’s lawyer about 
legal issues that are pending.legal issues that are pending.  

ii.ii.  That they still need to keep the Court up to date on their address.That they still need to keep the Court up to date on their address.  
iii.iii.  That Their Criminal Defense Lawyer (particularly if Court Appointed) That Their Criminal Defense Lawyer (particularly if Court Appointed) 

is generally not responsible for dealing with the Protective Order is generally not responsible for dealing with the Protective Order 
Issue!Issue!  
  

11.11.  FEE DISPUTES FEE DISPUTES ––  Money, Money, MoneyMoney, Money, Money  
  

a.a.  If you have documented your efforts, had a clear engagement letter or fee If you have documented your efforts, had a clear engagement letter or fee 
agreement, and billed correctly, you generally have little to be worried agreement, and billed correctly, you generally have little to be worried 
about.about.  ––  Again, Rule 1.5 is a good starting point for review Again, Rule 1.5 is a good starting point for review   

b.b.  Your Fee Arrangement, however, is generally considered a contract, and Your Fee Arrangement, however, is generally considered a contract, and 
thus may have a Statute of Limitations for civil suits that is the same as thus may have a Statute of Limitations for civil suits that is the same as 
written contract/Open Account.written contract/Open Account.  

c.c.  Statute of Limitations on Malpractice….Statute of Limitations on Malpractice….  
d.d.  Ethics Complaints Ethics Complaints ––  Again, well documented accounting done with Again, well documented accounting done with 

regularity, pursuant to a written fee explanation, with proper Trust regularity, pursuant to a written fee explanation, with proper Trust 
Accounting in General, you generally have little to be worried about.Accounting in General, you generally have little to be worried about.  

e.e.  But But ––  Fee disputes are almost inevitable.Fee disputes are almost inevitable.  
f.f.  Have provisions to explain how, when and what happens with billing, and Have provisions to explain how, when and what happens with billing, and 

“refunds” incorporated into your engagement letter or Fee Agreement.“refunds” incorporated into your engagement letter or Fee Agreement.  
g.g.  Be Prompt in doing your final billing to a client file that has closed.  NO Be Prompt in doing your final billing to a client file that has closed.  NO 

LESS THAN MONTHLY!LESS THAN MONTHLY!  
h.h.  If If there is still a dispute there is still a dispute ––  offer up the Fee Dispute Resolution Programoffer up the Fee Dispute Resolution Program  

i.i.  This is not mandatory for either partyThis is not mandatory for either party  
ii.ii.  It has a very minimal expense It has a very minimal expense --  $20.00$20.00  
iii.iii.  It is Mediation or Arbitration service provided through VSBIt is Mediation or Arbitration service provided through VSB  
iv.iv.  For More Information For More Information --  https://www.vsb.org/Site/Site/legalhttps://www.vsb.org/Site/Site/legal--help/feehelp/fee--

dispute.aspx?hkey=b453f83fdispute.aspx?hkey=b453f83f--08140814--43e243e2--87298729--d3ec1e67abb7d3ec1e67abb7  
  

12.12.    Discovery Protective Orders:Discovery Protective Orders:  AA  ConundrumConundrum  
  

a.a.  Where a Court has already entered an Order limiting Access to Certain Where a Court has already entered an Order limiting Access to Certain 
information produced in Discovery or Via Subpoena Duces Tecum information produced in Discovery or Via Subpoena Duces Tecum ––  See See 
Rules of the Supreme Court of Virginia, Rule 4:1(c)Rules of the Supreme Court of Virginia, Rule 4:1(c)  or 4:9A(c)(3) (for or 4:9A(c)(3) (for 
Subpoena Duces Tecum, for example)Subpoena Duces Tecum, for example)  

b.b.  Usually will limit who has access to or the scope of an inquiry.Usually will limit who has access to or the scope of an inquiry.  
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c.c.  Concern is here is most likelyConcern is here is most likely  involving that one party or general public will involving that one party or general public will 
have access to confidential or potentially embarrassing information.have access to confidential or potentially embarrassing information.  

d.d.  Now your “Soon to Be” Former Client is either “Counsel of Record”, is Now your “Soon to Be” Former Client is either “Counsel of Record”, is 
entitled to a Copy of Your File or will be prejudiced in their pro se selfentitled to a Copy of Your File or will be prejudiced in their pro se self--
representation.representation.  

e.e.  WHAT DO I DO?WHAT DO I DO?  
i.i.  Advise Client that the Court HAS TO be notified of the issue.Advise Client that the Court HAS TO be notified of the issue.  
ii.ii.  Advise Client that until the Court deals with the issue you may be Advise Client that until the Court deals with the issue you may be 

required to withhold that part of the file if the Court’s Discovery required to withhold that part of the file if the Court’s Discovery 
Protective Order Could be interpreted to require withholding the Protective Order Could be interpreted to require withholding the 
documents.documents.  

iii.iii.  Advise the Client that it may require a hearing before you can Advise the Client that it may require a hearing before you can 
finalize the withdrawal and deliver documentsfinalize the withdrawal and deliver documents  subject to the subject to the 
Discovery Protective Order.Discovery Protective Order.  

iv.iv.  Notify Opposing Counsel and the Court of the issue as part of the Notify Opposing Counsel and the Court of the issue as part of the 
Motion to Withdraw.Motion to Withdraw.  

v.v.  Contact the VSB Ethics Hotline if you remain concerned.  Confirm Contact the VSB Ethics Hotline if you remain concerned.  Confirm 
to Client response received.to Client response received.  

vi.vi.  Is this Required by Rule 3:3(a)(2):Is this Required by Rule 3:3(a)(2):  
AA..  AA  llaawwyyeerr  sshhaallll  nnoott  kknnoowwiinnggllyy::  

22..  ffaaiill  ttoo  ddiisscclloossee  aa  ffaacctt  ttoo  aa  ttrriibbuunnaall  wwhheenn  ddiisscclloossuurree  iiss  
nneecceessssaarryy  ttoo  aavvooiidd  aassssiissttiinngg  aa  ccrriimmiinnaall  oorr  ffrraauudduulleenntt  
aacctt  bbyy  tthhee  cclliieenntt;;  

What About Rule 3.4(d)? What About Rule 3.4(d)?   

““A lawyer shall not:A lawyer shall not:    (d) (d) KKnnoowwiinnggllyy  ddiissoobbeeyy  oorr  aaddvviissee  aa  cclliieenntt  ttoo  
ddiissrreeggaarrdd  aa  ssttaannddiinngg  rruullee  oorr  aa  rruulliinngg  ooff  aa  ttrriibbuunnaall  mmaaddee  iinn  tthhee  ccoouurrssee  ooff  aa  
pprroocceeeeddiinngg,,  bbuutt  tthhee  llaawwyyeerr  mmaayy  ttaakkee  sstteeppss,,  iinn  ggoooodd  ffaaiitthh,,  ttoo  tteesstt  tthhee  vvaalliiddiittyy  ooff  
ssuucchh  rruullee  oorr  rruulliinngg””..  

  
PART TWO – What if it is time for the Attorney to End the Relationship? 

  
10 Clients you should consider firing/letting go/sending to the next guy (and hope 
you aren’t the next guy) 
 
1. “Let’s go get that bitch/bastard/insert expletive or derogatory term of choice…” 
 
*For this client, there’s no “winning” short of absolute annihilation. 
*Domestic relations cases can bring out the absolute worst in people, as those of us in 
attendance know. 
*Remember the line from Danny DeVito’s character in The War of the Roses (which is the 
best divorce movie of all time): “In a divorce, there’s no winning; there’s only degrees of 
losing.”  Truer words were never spoken! 
*Remember: you are not the earthly instrument of your client’s wrath, nor should your client 
expect this of you (or anyone else). 
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2. The client who CAN’T pay… 
 
*Some clients just don’t have the means to afford your services 
*That is sad, and life is hard sometimes. 
*Pro bono/low bono 
*Depending on the situation, and if your home/office have been recently visited by the 
milkman of human kindness, you may decide to represent certain clients on a free or 
reduced rate basis. 
*Virginia attorneys have an aspirational duty to provide pro bono legal services.  
*See Virginia Rule 6.1 (2% Rule) 
 
3. The client who WON’T pay… 
 
*People can be stingy 
*Some clients are willing to pay anything.  Most clients don’t want to pay any more than they 
think they absolutely have to, and more than you’d think have an unrealistic expectation 
regarding the cost of legal services.  A few 1. want what they want, 2. want it now, and 3. 
think it ought to be free (or virtually free). 
*It is extremely important to get a retainer in these cases, and this retainer should be 
sufficient to allow you the attorney to effectively and as completely as possible address the 
legal issue at hand without going into the hole. 
*The fee must be reasonable (See Rule of Professional Conduct 1.5) 
 
4. “Tell me what my witness should say. They’ll say what I tell them to say…” 
 
*Words to this effect are a major warning sign on the road to fraud/perjury. 
*In law as in life: “Truth is the first duty.” 
*This is not stated thusly in the rules.  I borrowed this phrasing from the Starfleet Academy 
Code of Conduct… 
*"The first duty of every Starfleet officer is to the truth, whether it's scientific truth, or 
historical truth, or personal truth! It is the guiding principle on which Starfleet is based, and if 
you can't find it within yourself to stand up and tell the truth about what happened, you don't 
deserve to wear that uniform!” -Captain Jean-Luc Picard 
*See 7 below. 
*See Virginia Rule of Professional Conduct 1.2 - Scope of Representation 
… 
(c) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or 
fraudulent… 
(e) When a lawyer knows that a client expects assistance not permitted by the Rules of Professional Conduct or 
other law, the lawyer shall consult with the client regarding the relevant limitations on the lawyer's conduct. 
 
 
5. My boyfriend says you should be saying “X”… 
 
*The boyfriend/girlfriend is almost certainly not a lawyer, and is most definitely not your 
client’s lawyer.  The client who persists in this line of direction towards you appears not to 
trust your professional judgment.  Ask the client whom he or she wants representing them: 
you or the guy who drove them to your office in his Camaro on his break from the Smoke 
Shack… 
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*See Virginia Rule of Professional Conduct The Virginia Rules of Professional Conduct 
address the issue of client autonomy and the direction of the course of representation, 
particularly in situations where someone other than the client pays for the attorney's 
services. The relevant rule that directly addresses this issue is Rule 1.8(f), which discusses 
the conditions under which a lawyer may accept compensation for representing a client 
from someone other than the client. 
Rule 1.8(f): Third-Party Payments 
Rule 1.8(f) states that a lawyer shall not accept compensation for representing a client from one who 
is not the client unless: 

••  The client gives informed consent;The client gives informed consent;  
••  There is no interference with the lawyer's independence of professional judgment or There is no interference with the lawyer's independence of professional judgment or 

with the clientwith the client--lawyer relationship; andlawyer relationship; and  
••  Information relating to representation of a client is protected as required by Rule 1.6.Information relating to representation of a client is protected as required by Rule 1.6.  

Commentary on Client Direction of Representation 
The commentary on Rule 1.8(f) and related rules emphasize the principle that it is the client who 
directs the course of representation. Even when a third party is paying the lawyer's fees, the lawyer's 
duty of loyalty remains to the client, and the client retains ultimate authority over the representation. 
This is consistent with Rule 1.2(a), which stipulates that a lawyer shall abide by a client's decisions 
concerning the objectives of representation, and, as required by Rule 1.4, shall consult with the 
client as to the means by which they are to be pursued. 

Rule 1.2(a): Scope of Representation and Allocation of Authority Between Client and Lawyer 
Rule 1.2(a) further clarifies that while a lawyer may provide advice and guidance to the client 
regarding the means to achieve the client's objectives, the final decisions regarding those objectives 
and the general direction of the case rest with the client. This includes decisions such as whether to 
settle a litigation matter, plead guilty in a criminal case, or waive the right to appeal. 

 
5a. My fiancé wants to meet with us when we talk… 
 
*A deeper wade into the quagmire of number 5 above, except now, “Loverboy” (or 
“Lovergirl”) wants to take their show on the road, and the venue chosen is the sanctity of 
your office.   
*Perhaps this the best time to say a word about fees.  Sometimes, a client’s family member 
or significant other thinks they have a role in the representation due to having paid all or a 
portion (small or large) of the fee. 
*While the source of your fee may be someone other than the client, it must be made clear 
that ONLY the client has an active role in steering the course of their case. 
 
 
6. The drugs don’t mean I’m a bad parent… 
 
*It’s very important to explain the reality of how certain habits may be viewed by the 
tribunal.  It is even more important to be honest and candid with the client.   
*Some clients have a certain, shall we say, dissociation with objective truth/reality, and will 
refuse to accept what we tell them about the impact certain habits may have upon their 
case. 
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*See LEO 1885 
*See Virginia Rules of Professional Conduct Rule 1.4 - Communication 
 
(a) A lawyer shall keep a client reasonably informed about the status of a matter and promptly comply with 
reasonable requests for information. 
(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed 
decisions regarding the representation. 
(c) A lawyer shall inform the client of facts pertinent to the matter and of communications from another 
party that may significantly affect settlement or resolution of the matter. 
… 
Comment [5] The client should have sufficient information to participate intelligently in decisions concerning 
the objectives of the representation and the means by which they are to be pursued, to the extent the client is 
willing and able to do so. For example, a lawyer negotiating on behalf of a client should provide the client 
with facts relevant to the matter, inform the client of communications from another party and take other 
reasonable steps that permit the client to make a decision regarding an offer from another party.  
 
 
7. I’m willing to say he beat me up or raped me… 
 
*See 4 above.   
 
If what the client and/or witness is going to say is false, then this could also lead to criminal 
sanctions for the client, the witness, you, or even all of the above! 
See § 18.2-436. Inducing another to give false testimony; sufficiency of evidence. 
If any person procure or induce another to commit perjury or to give false testimony under 
oath in violation of any provision of this article, he shall be punished as prescribed in 
§ 18.2-434. 
In any prosecution under this section, it shall be sufficient to prove that the person alleged 
to have given false testimony shall have been procured, induced, counselled or advised to 
give such testimony by the party charged. 

Code 1950, § 18.1-277; 1960, c. 358; 1975, cc. 14, 15. 
 
8. “If you don’t call my kids as witnesses, I will fire you.” 
 
*It is the client’s place to dictate the ENDS of the representation, but it is the attorney’s role 
to determine the MEANS by which those ends are reached (or, rather, ATTEMPTED to be 
reached).  This is subject to the attorney’s obligation to consult with the client as to those 
means (emphasis added). 
*HOW TO RESOLVE: Discuss with the client (or prospective client) what is important (in the 
client’s eyes/mind) about the testimony of said little bundles of joy, determine how else the 
information might be presented to the tribunal, and counsel the client about the risk/reward 
calculus involved. 
*The client might just want to use junior’s testimony as an emotional cudgel against the 
other party (shocking!). 
*See Rule 1.2 - Scope of Representation 
(a) A lawyer shall abide by a client's decisions concerning the objectives of representation, subject to paragraphs (b), 
(c), and (d), and shall consult with the client as to the means by which they are to be pursued. A lawyer shall abide 
by a client's decision, after consultation with the lawyer, whether to accept an offer of settlement of a matter. In a 
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criminal case, the lawyer shall abide by the client's decision, after consultation with the lawyer, as to a plea to be 
entered, whether to waive jury trial and whether the client will testify. 
(b) A lawyer may limit the objectives of the representation if the client consents after consultation.

9. “Don’t do any work until I approve what you are doing.  And the cost…”

*This one is kind of tricky
*Remember, you don’t HAVE to take on any client who wants to hire you, just because that
client expresses an interest in hiring you.
*If you feel you cannot effectively pursue the representation of the client under the terms of
the representation the client is willing to agree to, you should not undertake the
representation, nor should you continue to pursue the representation.
*Consider: The Virginia Rules of Professional Responsibility do not contain a rule that explicitly
requires attorneys to get approval before performing work in the general sense of conducting legal
tasks or representation. However, several rules address the importance of obtaining informed consent
from a client regarding the scope of representation, fees, and certain actions that may require explicit
client approval. Here are a few relevant rules that highlight the importance of communication and
consent in the attorney-client relationship:

Rule 1.2: Scope of Representation and Allocation of Authority Between Client and Lawyer 
*Rule 1.2 addresses the attorney's duty to consult with the client about the means by which the
client's objectives are to be pursued. It implies that the lawyer should seek the client's informed
consent regarding the representation's scope and the strategies to be employed.

Rule 1.4: Communication 
•• ••Rule 1.4Rule 1.4  requires attorneys to communicate effectively with clients, keepingrequires attorneys to communicate effectively with clients, keeping

them informed about the status of their matter, promptly comply withthem informed about the status of their matter, promptly comply with
reasonable requests for information, and explain matters to the extentreasonable requests for information, and explain matters to the extent
reasonably necessary to allow the client to makreasonably necessary to allow the client to make informed decisionse informed decisions
regarding the representation.regarding the representation.

•• ••Rule 1.5: FeesRule 1.5: Fees
••  
••  ••Rule 1.5Rule 1.5  deals with deals with fees and states that lawyers should not make anfees and states that lawyers should not make an

agreement for, charge, or collect an unreasonable fee or an unreasonableagreement for, charge, or collect an unreasonable fee or an unreasonable
amount for expenses. The factors determining the reasonableness of a feeamount for expenses. The factors determining the reasonableness of a fee
include whether the fee is fixed or contingent, the terms of tinclude whether the fee is fixed or contingent, the terms of the fee agreement,he fee agreement,
and whether the client has given informed consent to the fee.and whether the client has given informed consent to the fee.

Rule 1.6: Confidentiality of Information 
•• ••Rule 1.6Rule 1.6  requires a lawyer to obtain informed consent from a client beforerequires a lawyer to obtain informed consent from a client before

revealing information relating to the representation, except for specificrevealing information relating to the representation, except for specific
exceptions. While this rule is more about confidentiality, it emphasizes theexceptions. While this rule is more about confidentiality, it emphasizes the
importance of client consent in certaiimportance of client consent in certain actions the lawyer might take.n actions the lawyer might take.

••  ••  
In the context of starting or conducting work that has significant implications for the client or 
the direction of a case, such as incurring substantial fees, entering settlements, or 
undertaking a significant change in strategy, obtaining informed consent from the client is 
crucial. This ensures that the client is fully aware of and agrees to the proposed course of 

VI - 11



action, aligning with the principles of autonomy and informed decision-making in the 
attorney-client relationship. 

For specific guidance on obtaining approval before performing certain types of legal work 
or making decisions that significantly affect the client's interests, attorneys are advised to 
refer to the detailed provisions of the Virginia Rules of Professional Responsibility and 
consider the ethical implications and requirements for informed consent in their practice. 
 
 
10. I am going to call the Bar on you if you don’t win. 
 
*Obviously, there is no way to prevent a client from filing a Bar Complaint against you. 
*That doesn’t mean said complaint will be founded and/or in any way meritorious, just that 
the client has a right to seek this form of redress. 
*In fact, domestic relations and criminal law are the most common practices areas that 
receive bar complaints, just due to the nature of the cases…. 
*Keep good records to protect yourself in the event of a bar complaint 
*You, the attorney, must ask yourself: if the client is already in the mindset of making his or 
her case about YOU, is this a headache you need? 
*See also the new rule 8.4f, making it professional misconduct for a lawyer to (f) enter into 
an agreement with a client or former client limiting or purporting to limit the right of the client 
or former client to file or pursue any complaint before a lawyer regulatory or disciplinary 
authority. 
https://www.vacourts.gov/courts/scv/amendments/rule_8_4_f.pdf 
*See also LEO 189 concerning Contingency Fees in Domestic Relations cases. 
https://www.vacle.org/opinions/189.htm 
 
 
 

Part III: Firing the client… 
 
There is a great deal of overlap between the section on when a client fires the attorney, and 
when we as attorneys must part ways with the client.  What follows is a brief summary of 
when this is necessary/when it is permissible, and a short list of the major steps and 
considerations when crossing this particular Rubicon: 
 
The key provision is: 
Virginia Rules of Professional Conduct Rule 1.16 
(a) Mandatory Withdrawal: 
An attorney MUST withdraw from representing a client if: 

••  The The representation will result in a violation of the Rules of Professional Conduct or representation will result in a violation of the Rules of Professional Conduct or 
law. This mandate is directly supported by Rule 1.16(a)(1), which states that a lawyer law. This mandate is directly supported by Rule 1.16(a)(1), which states that a lawyer 
shall not represent a client or, where representation has commenced, must withdraw shall not represent a client or, where representation has commenced, must withdraw 
fromfrom  the representation of a client if: the representation will result in violation of the the representation of a client if: the representation will result in violation of the 
rules of professional conduct or other law.rules of professional conduct or other law.  

••  The attorney's physical or mental condition materially impairs their ability to The attorney's physical or mental condition materially impairs their ability to 
represent the client. This condition for withdrawal is specified in Rule 1.16(a)(2), represent the client. This condition for withdrawal is specified in Rule 1.16(a)(2), 
which requires withdrawal when the lawyer’s physical or mental condition materially which requires withdrawal when the lawyer’s physical or mental condition materially 
impairsimpairs  the lawyer’s ability to represent the client.the lawyer’s ability to represent the client.  
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•• The attorney is discharged by the client.The attorney is discharged by the client.  See Part I of the outline above.See Part I of the outline above.  ThisThis
requirement is outlined in Rule 1.16(a)(3), indicating that a lawyer must terminaterequirement is outlined in Rule 1.16(a)(3), indicating that a lawyer must terminate
representation upon being discharged by the client, which respects the client'srepresentation upon being discharged by the client, which respects the client's
autonomy over their legal representation.autonomy over their legal representation.

•• The attorney is discharged by the client.The attorney is discharged by the client.
(b) Permissive Withdrawal:
An attorney may withdraw from representing a client if:

•• Withdrawal can be accomplished without material adverse effect on the client.Withdrawal can be accomplished without material adverse effect on the client.
•• The client persists in a course of action involving the attorney's services that theThe client persists in a course of action involving the attorney's services that the

attorney attorney reasonably believes is criminal or fraudulent. Rule 1.16(b)(3)reasonably believes is criminal or fraudulent. Rule 1.16(b)(3)
•• The client has used the attorney's services to perpetrate a crime or fraud. RuleThe client has used the attorney's services to perpetrate a crime or fraud. Rule

1.16(b)(4)1.16(b)(4)
•• The client insists upon pursuing an objective that the attorney considers repugnantThe client insists upon pursuing an objective that the attorney considers repugnant

or imprudent. Rule 1.16(b)(4)or imprudent. Rule 1.16(b)(4)
•• The client fails substantially to fulfill an obligation to the attorney regarding theThe client fails substantially to fulfill an obligation to the attorney regarding the

attorney's services, and the attorney has given reasonable warning that the attorneyattorney's services, and the attorney has given reasonable warning that the attorney
will withdraw unless the obligation is fulfilled. Rule 1.16(b)(5will withdraw unless the obligation is fulfilled. Rule 1.16(b)(5

•• The representation will result in an unreasonable financial burden on the attorney orThe representation will result in an unreasonable financial burden on the attorney or
has been rendered unreasonably difficult by the client. Rule 1.16(b)(6)has been rendered unreasonably difficult by the client. Rule 1.16(b)(6)

•• Rule Rule 1.16(b)(7): Other reasons that do not harm the client’s interest.Rule Rule 1.16(b)(7): Other reasons that do not harm the client’s interest.
(c) Court Approval:
*When required by the rules of a tribunal, an attorney shall not withdraw from representation
of a client without its permission.  See Part I above for how to make this happen
*
(d) Duties Upon Withdrawal:
*See Part I above for what must be done, but the bottom line is that upon termination of
representation, an attorney shall take steps to the extent reasonably practicable to protect a
client's interests, such as giving reasonable notice to the client, allowing time for
employment of other counsel, surrendering papers and property to which the client is
entitled, and refunding any advance payment of fee or expense that has not been earned or
incurred.

(e) Timing Of Withdrawal
*The timing of withdrawal should also consider the client's dependence on the attorney's
expertise, especially in such a specialized area of law as divorce/child custody, where
finding a replacement might be challenging. Withdrawal should ideally be timed to ensure
that the client has the best possible opportunity to find a competent replacement.
*In my experience, Courts will usually grant the withdrawal, but are less likely to do so the
later you are in the process, e.g., a week before a two day hearing, etc.
*Don’t put the Judge (and consequently, yourself) in a bad spot in this regard.

Summary of the Five Major Considerations When “Firing” A Client: 
•• Communication:Communication:

•• Provide clear and prompt communicationProvide clear and prompt communication  to the client regarding theto the client regarding the
decision to terminate the representation. Explain the reasons for withdrawal indecision to terminate the representation. Explain the reasons for withdrawal in
a professional and respectful manner, adhering to the standards ofa professional and respectful manner, adhering to the standards of
communication outlined in Rule 1.4 (Communication).communication outlined in Rule 1.4 (Communication).

•• Protecting Client Interests:Protecting Client Interests:
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•• Take appropriate steps to avoid prejudiceTake appropriate steps to avoid prejudice  to the client's case or intereststo the client's case or interests
when withdrawing. According to Rule 1.16(d), attorneys must minimizewhen withdrawing. According to Rule 1.16(d), attorneys must minimize
potential harm to the clients. This obligation includes providing timely noticepotential harm to the clients. This obligation includes providing timely notice
to the client, allowing time for the hiring of other counsel, surrenderito the client, allowing time for the hiring of other counsel, surrendering papersng papers
and property to which the client is entitled, and refunding any advanceand property to which the client is entitled, and refunding any advance
payment of fee that has not been earned.payment of fee that has not been earned.

•• If necessary, assist the client in finding alternative representation, reflectingIf necessary, assist the client in finding alternative representation, reflecting
the commitment to act in the best interests of the client, as emphasizedthe commitment to act in the best interests of the client, as emphasized
across various rules but particularly relevant here.across various rules but particularly relevant here.

•• Confidentiality:Confidentiality:
•• Continue to uphold the duty of confidentialityContinue to uphold the duty of confidentiality  even after the termination ofeven after the termination of

the attorneythe attorney--client relationship, as mandated by Rule 1.6 (Confidentiality ofclient relationship, as mandated by Rule 1.6 (Confidentiality of
Information). This duty remains crucial irrespective of the reasons for or theInformation). This duty remains crucial irrespective of the reasons for or the
manner of termination.manner of termination.

•• Refund of Fees:Refund of Fees:
•• If there are unearned fees or expenses,If there are unearned fees or expenses,  refund them promptly to the client,refund them promptly to the client,

in accordance with Rule 1.16(d). This rule explicitly requires the prompt returnin accordance with Rule 1.16(d). This rule explicitly requires the prompt return
of any unearned fees upon termination of the attorneyof any unearned fees upon termination of the attorney--client relationship.client relationship.

•• Court Approval:Court Approval:
•• If court approval is required for withdrawal,If court approval is required for withdrawal,  follow the appropriatefollow the appropriate

procedures and seek permission from the court, as outlined in Rule 1.16(c).procedures and seek permission from the court, as outlined in Rule 1.16(c).
This rule stipulates that an attorney must comply with the applicable lawThis rule stipulates that an attorney must comply with the applicable law
requiring notice to or permission from a tribunal when terminatingrequiring notice to or permission from a tribunal when terminating
representation.representation.  The attorney must continue representation until such notice isThe attorney must continue representation until such notice is
granted, ensuring that the withdrawal does not negatively impact the legalgranted, ensuring that the withdrawal does not negatively impact the legal
proceeding or the client’s interests.proceeding or the client’s interests.

These considerations underscore the importance of ethical conduct and responsibility 
towards the client, even in the context of terminating the attorney-client relationship. The 
Virginia Rules of Professional Responsibility provide a framework to ensure that the process 
of "firing" a client is handled with professionalism, integrity, and respect for the client's rights 
and interests. 

Remember: It’s important for attorneys to be familiar with the specific language of the 
Virginia Rules of Professional Conduct and to seek guidance from the Virginia State Bar or 
legal ethics counsel if there are any uncertainties or unique circumstances. 
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Appendices:Appendices:  

A.A. Rules of Professional Conduct Rules of Professional Conduct ––  1.2, 1.4, 1.5, 1.6, 1.13, 1.16, 3.3 and 3.4.1.2, 1.4, 1.5, 1.6, 1.13, 1.16, 3.3 and 3.4.
B.B. Sample Fee Agreement Provisions:Sample Fee Agreement Provisions:

1.1. Termination of Representation by the AttorneyTermination of Representation by the Attorney
2.2. Termination of Representation by ClientTermination of Representation by Client
3.3. Refunds to Client of Refunds to Client of FFunds unds RRemaining on Deposit:emaining on Deposit:
4.4. Client File Copy & Original Document ReturnClient File Copy & Original Document Return

C.C. Confidentiality Confidentiality Forms Forms --  Confidential Address information:Confidential Address information:
1.1. From CCFrom CC--14261426
2.2. Form DCForm DC--621621
3.3. Form DCForm DC--618618

D.D. Sample Letter to Client Who Terminated ServicesSample Letter to Client Who Terminated Services
E.E. VSB Fee Dispute Resolution Program BrochureVSB Fee Dispute Resolution Program Brochure
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