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implementation, security, systems integration, and computer engineering. He is also a member of
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Equitable Remedies in Real Estate Litigation Cases

John C. Altmiller



EQUITABLE REMEDIES IN REAL ESTATE CASES

A. Statute of Limitations and Doctrine of Laches
The selection and availability of remedies in real estate litigation can depend not only upon
the specific goals of the plaintiff, but also upon whether a remedy is barred by a statute of
limitations or the doctrine of laches. Because the applicability of these defenses can be crucial in
selecting the proper relief, and because the law in this area is so misunderstood, it is appropriate

to address this subject at the outset.

a. Inapplicability of the Statute of Limitations to Claims of Equitable Relief

Attorneys and judges have long considered statutes of limitation to be applicable to so-
called “legal” claims (for example, trespass, nuisance, and breach of contract), regardless of the
relief being sought, sometimes in reliance upon the principle that “equity follows the law” for the
purposes of such application. See, for example, Belcher v. Kirkwood, 238 Va. 430,433,383 S.E.2d
729, 731 (1989). This assumption, however, is incorrect.

The analysis begins with Virginia Code § 8.01-230, which identifies when a statute of
limitation begins to run:

In every action for which a limitation period is prescribed, the right of action shall

be deemed to accrue and the prescribed limitation period shall begin to run from

the date the injury is sustained in the case of injury to the person or damage to

property, . . . except where the relief sought is solely equitable.

Therefore, as set forth in the statute, the limitation period does not accrue in cases where solely

equitable relief is being sought. Axiomatically, a period that never begins to accrue cannot expire. '

! This logical syllogism is well illustrated by the attorney Kobayashi when discussing the strength
of the approach undertaken by his client, Keyser Soze: “One cannot be betrayed if one has no
people.” The Usual Suspects (1995).



In a recent case involving injunctive relief being sought in a claim of trespass, the Virginia Court
of Appeals confirmed that the statute means exactly what it says:

Here, the appellants pled that no sufficient remedy existed at law and were therefore
seeking equitable remedies based on their claims of trespass and nuisance regarding
the bamboo. Hence, by the plain terms of Code § 8.01-230, the right of action was
not deemed to have accrued at the time the injury began and the five-year statute of
limitations does not apply to their claims.

Willems v. Batcheller, 78 Va. App. 199, 221, 890 S.E.2d 659, 670 (2023). Although this result is
dictated by the express statutory language, the Court appeared to recognize that further explanation

was appropriate:

The appellees contend that the circuit court's interpretation violates the clear
Virginia precedent that “equity follows the law.” May v. R.A. Yancey Lumber
Corp., 297 Va. 1, 19, 822 S.E.2d 358 (2019) (quoting Belcher v. Kirkwood, 238
Va. 430,433,383 S.E.2d 729, 6 Va. Law Rep. 582 (1989)). First, we note that many
of the cases cited by the appellees in support of this proposition predate the adoption
of Code § 8.01-230, and clearly insofar as they are in conflict, the statute controls.
As for citations after Code § 8.01-230's adoption, the appellees point to May. The
appellees contend that in May, the Court recognized a “disguised breach of contract
claim subject to the five-year statute of limitations” hidden in the plaintiff's
equitable pleading. We disagree. In May, the plaintiff brought an action seeking
declaratory and injunctive relief challenging certain corporate actions. /d. at 9. The
defendant responded, in part, by arguing that plaintiff's action was precluded by the
doctrine of laches and unclean hands. /d. The circuit court subsequently held that
laches barred the plaintiff’s claim. The Supreme Court reversed stating that “it is
‘well-established’ that ‘in respect to the statute of limitations equity follows the
law.”” Id. at 19 (quoting Belcher, 238 Va. at 433); see also Kappa Sigma Fraternity,
Inc. v. Kappa Sigma Fraternity, 266 Va. 455, 467, 587 S.E.2d 701 (2003). In
Kappa, the Supreme Court “suggest[ed] that a declaratory judgment challenging
corporate amendments is like a breach of written contract claim” and observed that
“[t]he statute of limitations for written contracts is five years.” May, 297 Va. at 19.
In May the plaintiff filed her complaint well within five years. Thus, the inference
to be gleaned from May is that laches will not be found to bar a complaint that,
were it brought at law, would be within the statute of limitations. It should not, as
the appellees suggest, be taken to mean that the plain language of Code § 8.01-230
can be ignored.

Willems, 78 Va. App. at 221-22, 890 S.E.2d at 670-71. It is notable that the Court identifies an

important principle regarding equitable relief, which is that although such claims are not subject



to statutes of limitation, it appears that the doctrine of laches cannot create, as a matter of policy,
a time period shorter than what would be the applicable statute of limitations had the relief sought
not been equitable. This is the best of both worlds: equitable claims are not limited by any statute
of limitation, but they cannot be barred by the doctrine of laches if they are filed within a statute
of limitation that would otherwise apply were it not equitable relief that was being sought.

The inapplicability of the statute of limitations to claims for solely equitable relief,
although clearly justified by the express language in the statute, is surprising to many attorneys. In
fact, the defendant in Willems asserted that the application of the plain statutory language would
lead to “absurd” results. The Court disagreed, and articulated what it found to be a clear policy
decision by the General Assembly:

The appellees further contend that applying the plain meaning of Code § 8.01-230
leads to absurd results. Although we agree that it is an established principle of
statutory interpretation that “statutes are to be construed so as to avoid an absurd
result,” Eastlack v. Commonwealth, 282 Va. 120, 126, 710 S.E.2d 723 (2011)
(citing Commonwealth v. Doe, 278 Va. 223, 230, 682 S.E.2d 906 (2009)), the
absurdity alleged by the appellees to flow from this interpretation of Code § 8.01-
230 is that a party may wait many years longer than the statute of limitations would
allow before bringing an action so long as they limit their prayer for relief to
equitable remedies, requiring a defendant to bear the burden of asserting laches.
We find no absurdity here. The General Assembly has made the policy decision
that simply time alone will not bar a party from bringing a request seeking equitable
relief. This does not limit the viability of the doctrine of laches. Instead, where
prejudice accrues to a defendant occasioned by the plaintiff's failure to assert their
rights, the laches doctrine ensures that the defendant will not be disadvantaged.
Therefore, the circuit court correctly concluded that the statute of limitations did
not preclude the appellants’ claims.

Willems, 78 Va. App. at 222-23, 890 S.E.2d at 671.

It is difficult to overstate the effect of the proper application of Virginia Code § 8.01-230.
Some obvious applications involve injunctive and declaratory relief in cases such as trespass or
suits to quite title. However, there are some less obvious applications that could significantly

expand the viability of claims available to a plaintiff. One example would be a claim of fraud in



connection with a real estate transaction. The statute of limitations for fraud is two years, although

that period of time can theoretically be extended by the so-called “discovery rule”?

if a plaintiff
can show that the fraud could not have been discovered through the exercise of due diligence. This
can result in significant litigation over when a plaintiff should have discovered a false statement
or concealment by a seller and can be even further complicated by the overlapping concept of
caveat emptor. Even in cases where the facts may seem to justify the tolling statute under the
discovery rule, a plaintiff may still be forced to litigate that issue, distracting from the underlying

claim. If, however, the plaintiff seeks the remedy of rescission, the statute does not apply and the

defendant will be forced to show actual prejudice, as discussed more fully below.

b. Doctrine of Laches

Because so many disputes involving real estate can only be resolved through injunctive or
declaratory relief, and because those claims are governed solely by the doctrine of laches, it is
important to understand the elements of that doctrine. Laches is the neglect or failure to assert a
known right or claim for an unexplained period of time under circumstances prejudicial to the
adverse party. Masterson v. Board of Zoning Appeals, 233 Va. 37,47,353 S.E.2d 727, 735 (1987).

When the court considers the defense of laches, it does not apply an absolute rule, as is the
case with a statute of limitations, but must determine each case in light of its particular
circumstances. Princess Anne Hills Civic League v. Susan Constant Real Estate Tr., 243 Va. 53,
58, 413 S.E.2d 599, 602 (1992). The burden of proving laches is upon the party who asserts it.

Morris v. Mosby, 227 Va. 517, 521-22, 317 S.E.2d 493, 496 (1984). Even though a finding of

2 Virginia Code §8.01-243(C)(2): “In cases in which fraud, concealment, or intentional
misrepresentation prevented discovery of the injury within the two-year period, for one year from
the date the injury is discovered or, by the exercise of due diligence, reasonably should have been
discovered.”



laches rests primarily within the discretion of the trial court, the appellate court will not approve
such finding if the party asserting this defense fails to prove prejudice. Stewart v. Lady, 251 Va.
106, 114, 465 S.E.2d 782, 786 (1996).

B. Injunctive Relief

One of the most common forms of relief sought in real estate litigation is injunctive relief.
Such relief should always be considered in evaluating any real estate dispute, both because it is
often the only real relief that a plaintiff can obtain and because the burdens normally facing a
litigant seeking an injunction are often absent when the issue is real estate.

Normally, a plaintiff seeking an injunction will have to show irreparable harm and the
related element of the lack of an adequate remedy at law. For many, if not most, real estate disputes,
the courts have already established that irreparable harm is in the very nature of the claim, and the
plaintiff will not have the burden of proving that additional element—or pleading specific facts to
justify the conclusion, thus avoiding the risk of demurrer. The Virginia Supreme Court has
repeatedly held that an injunction is the appropriate remedy for enforcement of a real property
right. See, e.g., Pizzarelle v. Dempsey, 259 Va. 521, 532, 526 S.E.2d 260, 266 (2000); Sonoma
Development, Inc. v. Miller, 258 Va. 163, 169-70, 515 S.E.2d 577, 580-81 (1999); Boerner v.
McCallister, 197 Va. 169, 172, 89 S.E.2d 23, 25 (1955); Norfolk S. Ry. Co. v. E. A. Breeden, Inc.,
287 Va. 456, 464, 756 S.E.2d 420, 424 (2014). In fact, the Court has specifically distinguished an
injunction related to personal property and an injunction related to the real property right:

When an injunction is sought to enforce a contract right concerning personal

property, the plaintiff has a high burden of showing that the failure to enjoin the

alleged improper action will result in irreparable harm for which the law will afford

him no adequate remedy . . . By contrast, when the injunction is sought to enforce

a real property right a continuing trespass may be enjoined even though each

individual act of trespass is in itself trivial, or the damage is trifling, nominal or
insubstantial, and despite the fact that no single trespass causes irreparable injury.



The injury is deemed irreparable and the owner protected in the enjoyment of his
property whether such be sentimental or pecuniary.
Levisa Coal Co. v. Consolidation Coal Co., 276 Va. 44, 61-62, 662 S.E.2d 44, 53-54 (2008)

(citations omitted).

For example, in the case of repeated trespasses, even if each individual trespass is slight,
and injunction will be appropriate:

As a general rule, where an injury committed by one against another is being

constantly repeated, so that complainant’s remedy at law requires the bringing of

successive actions, the legal remedy is inadequate and the trespass will be prevented

in equity by an injunction, the prevention of a multiplicity of actions at law being

one of the special grounds of equity jurisdiction.

Boerner v. McCallister, 197 Va. 169, 171-72, 89 S.E.2d 23, 25 (1955) (citations omitted). Note
that the Court states that it is the “general rule” to grant an injunction in such a situation.

It is true that the decision to grant or deny an injunction is within the discretion of the trial
court, and it will not be disturbed on appeal unless it is plainly wrong. Blue Ridge Poultry & Egg
Co. v. Clark, 211 Va. 139, 144, 176 S.E.2d 323, 327 (1970). However, it should be noted that
there are number of circumstances in which it is—or may be—plainly wrong for a trial court not
to grant injunctive relief.

For example, in a case involving an encroachment of a fence over an easement, the Virginia
Supreme Court found error in failing to grant injunctive relief:

Despite this express reservation of land for the Easement, Robinson, the owner of

C&S Properties, acknowledged that the fence his company constructed prevented

Snead from utilizing approximately two-thirds the width of the Easement. Even

more so than in Pizzarelle where the encroachment constituted four to five feet of

a 24-foot easement, C&S Properties’ sizeable encroachment is “a material

encroachment on the dominant owners' rights” because ““a significant portion of the

[E]asement would be rendered unusable for ingress and egress if injunctive relief

were denied.” Accordingly, we hold that the trial court was plainly wrong when it
denied Snead's request for permanent injunctive relief.

I-6



Snead v. C&S Props. Holding Co., 279 Va. 607, 616, 692 S.E.2d 212, 216 (2010) (citations
omitted). In the case cited by Sread, which involved a much slighter encroachment on a wide
easement, the Court held that in a case where there is an encroachment upon an easement the
plaintiff is effectively entitled to an injunction:

Thus, injunctive relief is available when an easement is being used for a purpose
other than that originally granted. Otherwise, a new and different use of an express
easement could be established by prescription, i.e., "a showing of adverse use under
a claim of right, a use which is exclusive, continuous and uninterrupted and occurs
with the knowledge of the land owner for at least twenty years."

To affirm the circuit court's denial of injunctive relief in this case would in effect
allow the Dempseys to appropriate a portion of the easement and reduce a 24-foot
easement to one of 19 to 20 feet in width. The Kolkers and the Pizzarelles acquired
a 24-foot easement, and they are entitled to the free and continuous use and
enjoyment of that 24 feet for the purpose of ingress and egress. The terms of the
easement specifically guaranteed that right to them and further stated that no owner
of a lot shall perform any act that interferes with that right.

Unlike some cases, the question here is not one of "reasonableness" or whether the

easement is now "less useful or less convenient." The Dempseys portray the

easement as not being "less useful" because vehicular traffic on the paved portion

is not affected by the obstructions. However, the obstructions in the easement

completely block all ingress and egress on the south side of the wooden fence.

Nor is this a case in which the equities should be balanced . . . In the present case,

a significant portion of the easement would be rendered unusable for ingress and

egress if injunctive relief were denied. Thus, we conclude that the circuit court's

denial of injunctive relief, while a matter of discretion, was nevertheless plainly

wrong in this case.
Pizzarelle v. Dempsey, 259 Va. 521, 530-31, 526 S.E.2d 260, 265-66 (2000). Note that in the case
of an easement, the failure to grant injunctive relief would effectively allow the encroaching party
to ascend to new and different rights. The Court found that this alone is sufficient to conclude that
the failure to grant an injunction would be plainly wrong.

Nuisance is another claim in which an injunction is the only remedy that could offer any

real relief to a plaintiff. Therefore, injunctive relief has widely been recognized as appropriate in
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cases of continuing nuisances. “The jurisdiction of a court of equity to restrain by injunction the
creation or continuance of a nuisance, which is likely to produce irreparable injury is well
established and constantly exercised.” Bragg v. Ives, 149 Va. 482, 498, 140 S.E. 656 (1927). This
is true even if the nuisance itself does not cause significant damage. Under traditional equitable
principles, a court may enjoin a continuing trespass, even when each increment of trespass is trivial
or the damage is trifling, in order to avoid a multiplicity of actions at law. Fancher v. Fagella,
274 Va. 549, 556, 650 S.E.2d 519 (2007). When the nuisance or trespass involves tree an
encroaching tree, the Court has observed:

Not every case of nuisance or continuing trespass, however, may be enjoined. The

decision whether to grant an injunction always rests in the sound discretion of the

chancellor, and depends on the relative benefit an injunction would confer upon the

plaintiff in contrast to the injury it would impose on the defendant. Any burden

imposed on the public should also be weighed.
Fancher, 274 Va. at 556, 650 S.E.2d at 523.

C. Authority to Provide Complete Relief

Although the equity and law “sides of the court” were eliminated in 2006, the distinction
between law and equity remains vital. This is particularly true when it comes to questions involving
equitable relief. For example, as noted above, statutes of limitation do not apply to claims seeking
solely equitable relief. Another example is in cases in which the primary relief is equitable, but
there is a component of money damages impliedly being sought. This is sometimes addressed in
the context of a trial court’s power to provide “complete relief”. The power of equity to award
complete relief is also sometimes called the “clean-up doctrine.” Funny Guy, LLC v. Lecego, LLC,
293 Va. 135, 144, 795 S.E.2d 887 (2017). Indeed, “even where no prayer for general relief is

included in the bill of complaint, a court in equity may properly grant appropriate relief not

specifically requested.” Johnson v. Buzzard Island Shooting Club, Inc.,232 Va. 32,36,348 S.E.2d



220, 3 Va. Law Rep. 476 (1986). This, in itself, is quite remarkable, since it appears to be an
exception to the requirement that the court cannot grant relief that is not requested in the parties’
pleadings. See, for example, Allison v. Brown, 293 Va. 617, 625-26, 801 S.E.2d 761, 766
(2017)(“Under well-settled Virginia law, [a] litigant's pleadings are as essential as his proof, and
a court may not award particular relief unless it is substantially in accord with the case asserted in
those pleadings,” and “[t]hus, a court is not permitted to enter a decree or judgment order based
on facts not alleged or on a right not pleaded and claimed.”)

Notably, this principle was invoked by the Virginia Court of Appeals in a case decided
after the abolition of the two sides of the court:

Put another way, a claim for injunctive relief or specific performance necessarily
implies a request for monetary relief as a lesser-included remedy, so much so that
a plaintiff need not explicitly pray for money damages as a fallback position.
Winston v. Winston, 144 Va. 848, 858, 130 S.E. 784 (1925). In Winston, for
instance, the Court held that a complaint praying for specific performance alone is
“in all respects the same” as a complaint seeking both specific performance and
money damages, in the alternative. /d. at 859-60.

Worsham v. Worsham, 74 Va. App. 151, 175-76, 867 S.E.2d 63, 75 (2022). The Virginia Supreme
Court has also cited prior law with approval on this point regarding a claim for attorney’s fees:

Where some phase of the case alleged in a bill in chancery presents a good ground
for equitable relief, and the court has acquired actual jurisdiction of all the parties,
or of the res, necessary for the granting of some of the equitable relief to which the
allegations of the bill entitle the complainant, a court of chancery may go on to a
complete adjudication of the cause, even to the extent of establishing legal rights
and administering legal remedies, which would otherwise be beyond the scope of
its authority. In each such case the court is vested with a sound discretion to
determine upon the facts and circumstances of the particular case, whether it is
better to relegate the parties to a court of law for the establishment of their legal
rights and the administration of legal remedies, or to go on and end the litigation
by giving complete relief in the chancery cause.

Henderson v. Ayres & Hartnett, P.C., 285 Va. 556, 563, 740 S.E.2d 518, 521 (2013) (citing Iron

City Savings Bank v. Isaacsen, 158 Va. 609, 625, 164 S.E. 520, 525 (1932)). This is a principal



that may have numerous applications. In addition to cases involving attorney’s fees, such as
Henderson, this principle may also be applicable in obtaining an abatement in a specific
performance case or an additional money judgment any rescission case in which repairs or
improvements were performed on the property being returned to the tortfeasor. For example,
“where, on account of the act of the adverse party, complete restitution cannot be had, rescission
will not be denied and the court will, so far as practicable, require the party profiting by the fraud
to surrender the benefit he has received in the transaction.” Devine v. Buki, 289 Va. 162, 177, 767

S.E.2d 459, 467 (2015).

D. The Right to a Jury in Equitable Claims
Although a jury cannot award equitable relief, the Virginia Code expressly permits matters of
fact in equitable claims to be determined by a jury:
In any suit on an equitable claim, the court may, of its own motion or upon motion
of any party, supported by such party’s affidavit that the case will be rendered
doubtful by conflicting evidence of another party, direct an issue to be tried before
an advisory jury.
Virginia Code § 8.01-336(E). A jury can also be requested in the cases of defensive pleas made to
equitable claims. Virginia Code § 8.01-336(D) provides that “[i]n any action in which a plea has
been filed to an equitable claim, and the allegations of such plea are denied by the plaintift, either
party may have the issue tried by jury.” These principles are incorporated into Rule 3:22(C):
(1) In an equitable claim where no right to a jury trial otherwise exists, where
impaneling of an advisory jury pursuant to Code § 8.01-336(E) to hear an issue will
be helpful to the court concerning disputed fact issues, such a jury may be seated.
Decision on such claims and issues will be made by the judge.
(2) Where a jury trial on a defendant’s plea in an equitable claim is authorized
under Code § 8.01-336(D), trial of the issues presented by the plea will be by a jury

whose verdict on those issues has the same effect as if trial by jury had been a matter
of right.
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This creates potential strategic decisions for litigants in which the doctrine of laches has been
asserted. Either a plaintiff or a defendant could seek to have the question of prejudice determined
by a jury. Although the author is not aware of any case in which the issue of prejudice in a defense
based upon the doctrine of laches has been submitted to a jury, there does not appear to be any

question that such a mechanism is available to either party as a matter of right.

E. Other Examples of Equitable Relief
a. Specific Performance

Specific performance is an important and powerful remedy. There are at least three
circumstances in which specific performance is not only a potential remedy, it is the presumed
remedy sought by plaintiff. The first circumstance is in the case of a purchaser seeking to enforce
a contract for the sale of real estate against the seller. It is notable that, as with some circumstances
in which injunctive relief is sought, it is not entirely accurate to describe specific performance and
is purely discretionary, given the virtual presumption that a seller is entitled to such relief.
“[Al]though the granting of specific performance is discretionary and not an absolute right, if the
[real estate] contract sought to be enforced is proved and is in its nature and circumstances
unobjectionable, a court of equity should decree specific performance as a matter of course.” Allen
v. Lindstrom, 237 Va. 489, 497, 379 S.E.2d 450, 455 (1989).

This remedy is also available to a seller seeking to enforce the contract against the
purchaser, based upon a doctrine of mutuality. In one case, the Virginia Supreme Court noted that
in a prior case it has

required a real estate purchaser to perform his written contract of purchase for two

reasons: first, to give the seller the complete relief of a vendor's lien which

otherwise would not be recognized in a court of law; and, second, to comply with

the principle of mutuality that compels courts of equity to give the real estate
purchaser the same relief as that afforded the seller. We have also justified a
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requirement of specific performance by both the seller and the purchaser of real
estate because of the doctrine of equitable conversion.

Yamada v. McLeod, 243 Va. 426,433,416 S.E.2d 222,226 (1992) (emphasis in original; citations
omitted)

Finally, specific performance is also a presumed remedy in the case of the violation of
restrictive covenants. The availability of this remedy has been summarized as follows by the
Virginia Supreme Court:

Once the plaintiff satisfies proof requirements, he or she is entitled to the remedy
requested unless the defendant can establish one of several defenses or the court
finds enforcement unusually difficult. See Bond v. Crawford, 193 Va. 437, 444, 69
S.E.2d 470, 475 (1952) (“Generally, where a contract respecting real property is in
its nature and circumstances unobjectionable, it is as much a matter of course for
courts of equity to decree specific performance of it, as it is for a court of law to
give damages for a breach of'it.”); Spilling v. Hutcheson, 111 Va. 179, 183, 68 S.E.
250, 252 (1910)(“The injunction in this case is granted almost as a matter of course
upon a breach of the covenant. The amount of damages, and even the fact that the
plaintiff has sustained any pecuniary damages, are wholly immaterial.”).

A defendant may avoid imposition of the remedy requested if such a remedy would
create a hardship or injustice that is out of proportion to the relief sought, if
performance by the defendant would be impossible, or if the enforcement of the
decree would be unusually difficult for the court. 4 However, on the questions of
hardship, injustice, or impossibility, the defendant bears the burden of proving the
elements of the defense. See Harper v. Virginian Ry., 76 W. Va. 788, 86 S.E. 919,
922 (W. Va. 1915) (“In suits to enforce specific performance of a contract like the
one involved here it is for the defendant to show by way of defense that it is no
longer able to perform the covenant consistently with its duty to the public in
general, or that performance thereof will be burdensome and oppressive or
otherwise inequitable.”).

Perel v. Brannan, 267 Va. 691, 700-01, 594 S.E.2d 899, 904-05 (2004)
b. Rescission
Claims of fraud in real estate transactions are frequently claimed, but often misunderstood.
A complete discussion of such claims well exceeds the scope of these materials, but it is notable

that one of the great difficulties in asserting a successful fraud claim is proving the correct measure
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of damages. One way to avoid these difficulties, which can represent an existential threat to an
otherwise viable fraud claim, is to seek rescission. Another crucial feature of rescission is that, in
cases of fraud, it allows the potential for the recovery of attorney’s fees, whereas a claim for money
damages alone does not permit such recovery. See St. John v. Thompson, 299 Va. 431, 435, 854
S.E.2d 648, 651 (2021)(holding that “fees are proper if the trial court, exercising its discretion in
a fraud case, awards equitable relief, and further determines that the circumstances surrounding
the fraudulent acts and the nature of the relief granted compel an award of attorney's fees.”).

A contract tainted with fraud is not void, but voidable. Pretlow v. Pretlow, 177 Va. 524,
549 (1941). This means that a plaintiff has a couple of options when deciding what remedy to
pursue. A plaintiff pursuing a claim of fraudulent inducement may ask the court to rescind the
fraudulently induced contract; to award monetary damages; or—occasionally—to do both. See,
e.g., Mears v. Accomac Banking Co., 160 Va. 311, 321, 168 S.E. 740, 743, 1933 Va. LEXIS 211,
*18-19 (1933). Furthermore, fraud need not be intentional, but may be constructive:
The law is well settled that if one represents as true what is really false, in such a way as to induce
a reasonable man to believe it, and the representation is meant to be acted on; and he to whom the
representation is made, believing it to be true, acts on it, and in consequence thereof sustains
damage, there is such fraud as will support an action for deceit at law, or a bill for rescission of the
transaction in equity. Whether the representation is made innocently or knowingly, if acted on, the
effect is the same. In the one case the fraud is constructive; in the other it is actual.
Jefferson Standard Life Ins. Co. v. Hedrick, 181 Va. 824, 833-34, 27 S.E.2d 198, 202 (1943).
Another important aspect of rescission is that it is not entirely dependent upon restoring the status
quo ante:

Furthermore, we have recognized that, in awarding rescission, "[i]t is immaterial

that the status quo cannot be literally restored." Millboro Lumber Co. v. Augusta

Wood Products Corp., 140 Va. 409, 421, 125 S.E. 306, 310 (1924). Rather, the trial

court need only "be able substantially to restore the parties to the position they

occupied before entering into the contract." Id. (emphasis added). Thus, when
awarding rescission, "the aim of equity is to award complete, just and equitable
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relief, with a view to restoring the parties to the status quo and equitably adjusting
their interests under the circumstances of the case."

Devine v. Buki, 289 Va. 162, 173, 767 S.E.2d 459, 465 (2015)(emphasis in original).
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HOW TO ADD VALUE IN
COMMERCIAL LEASE NEGOTIATIONS AND THE LEASE PROVISIONS
Robert C Goodman Jr.
©2024

Value proposition

You can add value first by learning about the site and the players
involved in the transaction and then by using your ingenuity and
experience. Value can be both economic and problem solving /risk
avoidance. Value can also just be getting a fair deal for both sides
without spending unnecessary legal time and expense.

When | was asked in September of last year to do this presentation, | decided that
the best way for me to share ideas with a group of attorneys as experienced and
knowledgeable as each of you Is to provide a lease form with some variations of
some specific provisions and then a few exhibits to illustrate a few other examples
of the value proposition. | welcome comments and questions as we go along.

| am going to start with some general points and then review a triple net land lease
form which Rob Dewey and | jointly developed many years ago and use it as the
outline (with comments) to cover provisions which | am focusing on for this
presentation. This form will have variations for other clauses to illustrate specific
issues which | will discuss.

| will finish with a few “war stories “ of some specific transactions which | hope will
be of informative value.

General points that have stood me in good stead

1. Of course, before you start, be sure you have cleared conflicts and
have an engagement letter.

2. Resolving the business points upfront in a Letter of Intent ( LOI) makes
the lease drafting much easier, especially if the LOI includes issues
which are often “challenging “ in the lease draft negotiations. With
respect to legal points that have business implications, | like to review
them with my client and cover them in the LOI.
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| tell my clients: “Put your dirty linen on the front steps and let the
other side see it as they walk in.” In other words flag, upfront, issues
that are going to show up in due diligence anyway

Where you can, visit the site in person to get a feel for the property.
If that is not possible, take a Google Earth look at the site.

. l also suggest that you and your client “go rogue” i.e. pretend you are

the ‘devil’s advocate” working for the other side and think through
what are the key concerns you would have and how would you handle
them. That thought pattern will help you to negotiate and draft a fair
LOI and later, the lease in many cases.

Understand what your client really wants and really needs. How
strategic is the location? Are there any special problems such as access,
environmental issues? Structural concerns? Competition? Financing?

What is the reasonable range for the rent (both locally and for national
tenants, nationally)?

What do you know about the Landlord or Tenant? Is the deal a “flip”
or a hold”?

In a negotiation you always need to be prepared to leave the table. Is
your client prepared to do so?

10.And remember this fundamental for all agreements: “You don’t have

a right without a remedy”. Practically what will you be able to do if
the other side defaults.

11. At the same time, your remedies should be commercially reasonable.

And you should give the other party written notice and a reasonable
cure period before your remedies can be exercised.
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12. Good clients make good agreements.
Have your client review carefully all provisions where there are
business/factual/operational/management issues.

13. It is risky for Landlords to rely on the Tenant’s credit.
In bankruptcy the Tenant can renounce a lease.
Remember, for example, K-Mart, Penn Central, WT Grant,
Woolworths, JC Penney, Sports Authority, J Crew, Pier 1, Bed
Bath & Gone, Toys “Were” Us, A&P Supermarkets and Brooks
Brothers.
Take that risk into account when you structure your deal. You
are better off with a tenant who has more “ skin in the game”
(i.e. is spending more for its improvements). For the Landlord’s
contribution it is usually best to have the landlord provide free
or reduced rent which is also more tax efficient. Also for any real
estate | like to say “location, location, location” to my clients.
Think through how difficult may it be to replace a tenant.

14.When you represent the Landlord, advise your client to think of the
Tenant as their partner or prospective partner.
| have been told by a very experienced real estate agent who is
also a significant owner of retail shopping centers that many
national tenants keep a record of which Landlords are best to
deal with. This can be helpful when a lease comes up for
renewal.

15.Document your advice and recommendations: one simple technique
is a thank you type of email where you summarize key points without
using language like “this is to confirm” but rather “I am glad we were
able to work out etc.” or if the result was a compromise, “l recognize
that --- a concession was necessary, etc.”

16.Be patient: do not have “All the patience of a fish on a hook”.
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17.Try to be a good listener to identify and understand the issues and
potential solutions.

18.If you have a hint of an idea be sure you push it to the forefront of
your mind and think it through. Do not think later “I thought of that,
but did not pay attention to my instinct”.

Now we will turn to the Triple Net Lease Form Exhibit 1.

After we finish Exhibit 1, | will leave Exhibit 2 ( a sample set of Marina Rules and
regulations) for you to peruse on your own

Finally here are some short “war stories “ that | hope you will benefit from:

Billboard Lease

Past history of Client’s rental income from the traditional bill board: 1983 -2010
rent from $S150/mo. to $550/mo.

| researched electronic billboards and, with my client’s consent, offered the
billboard tenant the opportunity to install an electronic billboard in lieu of its
conventional sign. | went on line and checked out pricing for digital billboards in
similarly situated locations (i.e. those in similar markets and traffic volume) and
computed estimated annual gross revenue based on various levels of usage.

Estimated initial gross revenue for the billboard company, assuming an 80% usage
was in the $120,000 range; so, | asked for a minimum rent of $2000/month
increasing 3% per year. | made the assumption that the billboard company’s gross
revenues would be expected to rise by at least that much. In addition, | asked for
a percentage rent of 1/3™ of the gross revenue in excess of the $120,000 base (with
the base adjusted upward by 3% each year since the base rent also increased by 3%
each year). We settled on 25% of the excess.

Below is the definition of Gross Revenue. You can see in red how | tried to think
through ways to keep the Gross revenue from being manipulated.



The term “Gross Revenue,” as used in this Lease, means all income or other
remuneration received by LESSEE, for the use of space, announcements or
bulletins on the Sign or any other use of the Sign, and all other revenue derived
from Lessee’s operations with respect to the Sign, including, without limitation,
forfeited deposits. In providing space on the Sign, Lessee shall not manipulate
prices for the Sign or treat the Sign differently from any other signs of LESSEE
with respect to discounts or package prices provided as part of a package
sale or otherwise and LESSEE must not structure posted or actual pricing for
the Sign as part of any combination or package transaction in a manner
calculated to lower the payments based on Gross Revenue. By way of
clarification, and not limitation, the posted pricing for the Sign as a digital
bulletin should be consistent with pricing for comparable signs and the
discounted price for the Sign should be comparable with other signs within
a customer package.

By 2020 the percentage rent was in excess of $30,000 in addition to the annual
base rent which had increased from $24,000 by the 3% annual adjustment. The end
result was that the total rent had increased about 10 times from what we started
with in 2010.

The lease drafting was simple, other than having to think through how the sign
holder might try to lower the gross for this sign as part of a “bundle” (and then
dealing with the language on that). What was important was the upfront research
and negotiations.

With a cell phone tower | suggested we look out for an “additional client and
my client fully concurred.

Here is the clause which pleased his family

Lessee shall maintain the Tower Facilities in a first class condition and in
compliance with all laws and regulations and with best practices for the
protection of wildlife, especially migratory and protected birds.
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Solar panels

| am not going to discuss the details of a solar farm lease, but | would like to flag
some points that are “less legal” but worth considering:

Can the solar panels be high enough off the ground to permit other activity
below?

Will you see the panels from your farm house or other place where you
care about your view?

If timber is being cut, does it have value for which you should be paid?
Is the project bonded so that you are not left with a disposal problem?

Elephant Trains

| was reviewing a shopping center lease drafted by a national owner and in the
midst of all the tenant prohibitions was the statement: “There may be no elephant
trains.” When | asked the landlord’s attorney what that meant, he explained that
they like to know which prospective tenants took the trouble to review their lease.

And last: One of my favorite negotiations:

| was representing a start-up fitness center needing a fully built-out space in a new
property being constructed by a well-known local contractor/developer. Many
years earlier | had represented another contractor who had gone out of his way to
help the current prospective landlord start his career/business. When we got
together to discuss the lease, | deliberately spent a fair amount of time reminiscing
about the landlord’s support from my now deceased client. When we switched
over to the discussion of the lease and the build out, he turned to my clients and
said “--- did this for me when | started and | am going to do the same for you. One
day | hope you will pass on this tradition.” Needless to say the lease was an easy
negotiation with very favorable (and fair) results.

21814761v5
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EXHIBIT 1
TO CLE PROGRAM

HOW TO ADD VALUE
IN COMMERCIAL LEASE NEGOTIATIONS AND THE LEASE PROVISIONS
Robert C Goodman Jr.
©2024

LEASE
For the purpose of this presentation we will only cover sections of the lease for which the titles
are highlighted in red and some sections have been revised for the purpose of this presentation
by and between
LANDLORD INC.,, a Virginia Corporation

("Landlord")

and

("Tenant")

for real property at

XXX Plaza Shopping Center
XXX County, Virginia
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LEASE

Except for some revisions for the purpose of raising other issues for this presentation,

this lease was a triple net unsubordinated ground lease.

THIS LEASE is made and entered into as of the of 20--, by and
between = LANDLORD INC.,, a Virginia  Corporation ("Landlord") and
,a ("Tenant").
WITNESSETH:

In consideration of the Rents reserved and the covenants and conditions set forth herein,
Landlord and Tenant agree as follows:

I. FUNDAMENTAL LEASE TERMS. These terms should reflect all the key business/
potentially controversial legal terms as set out in a Letter of Intent or Deal Sheet.

A.

Parties.

Landlord:
Tenant:

Premises (Article 1).

--0--- acre (Outparcel 5) (to be surveyed by Tenant) out of approximately -----
acre parcel within a tract of land commonly known as XXX XXX County,
Virginia upon which Tenant intends to construct a building containing
approximately square feet, as hereafter provided.

Term (Articles 3 and 4).

Twenty (20) Lease Years, with (_) year renewal options.

Tenant to commence full rent payments upon the earlier to occur of: (i) date
Tenant opens for business as a , (1) six months after
receipt of a building permit, or (iii) (the "Rental
Commencement Date").
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D.

Minimum Rent (Article 7).
Lease Yr. Annual Monthly
Lease Term $ $
Years 1-5
Note: Rent is based on ----- acres in Parcel -.

Alternative # 1 Fixed Increases:

Thereafter Minimum Rent shall increase 2%-3% per year or thereafter
Minimum Rent shall increase 10%-15% for each five year renewal term

Alternative # 2 CPI Increases:

Thereafter, Minimum Rent shall increase each five years based on
increases in Consumer Price Index during prior five (5) years.

Alternative #3 bracketed CPI increases:

Year 6 and thereafter during the Initial Term, Rent shall be
increased at the beginning of each five year period during
the Initial Term by a percentage based on increases in the
Consumer Price Index ("CPI"), but increases of no less than
10% and no greater than 20%.

Option Periods
During each option period the then current rent shall

increase based on increases in CPI using CPI for [the
starting month of the lease] as the base.
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Alternative #4 Fair Market Value Increases: .

Annual Net Rental for the next 10 lease years commencing with Lease
Year 11 shall be the greater of (i) the Minimum Annual Base Rental or (ii)
10% of the fair market value of the Demised Premises (exclusive of the
Building constructed thereon by Tenant)

Alternative #5 Percentage rent:

Percentage Rent: one interesting version is set out below

Construction Rent.

$ per month from the earlier to occur of: (i) commencement of
construction or (ii) thirty (30) days after issuance of a building permit continuing
until Rental Commencement Date (prorated for last month)

Due Diligence Period (Article 5.1) 90 days.
Permitting Period (Article 5.2 ) 240 days from lease execution.
Construction (Article 5.3 ).

Subject to due diligence, Tenant accepts the Premises "AS IS."

Tenant to be solely responsible for (a) all work and improvements on Premises,
including, without limitation, parking lots, striping, lighting, drainage,
landscaping and other improvements necessary for Tenant's operation; and (b)
extending utilities to and on the Premises, utility connection fees and meters for
service drive to premises and cost of transformer for Virginia Power service to
Tenant's building, including any connection fees or meters).

Deposit.

Upon execution of the lease, Tenant shall deposit with Landlord an earnest money
deposit in the amount of $ (the "Deposit"). The Deposit shall be
refundable if Tenant determines the site to be unsuitable and terminates the lease
prior to the end of the "Due Diligence Period." Upon expiration of the 90 day
"Due Diligence Period", unless the Lease is then terminated, the Deposit shall
become non-refundable, but shall be applicable to Rent.
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Extension of Due Diligence Period.

Should Tenant need an extension period, Tenant may have an additional sixty
(60) days to obtain site plan approval, building and signage permits, and all other
Governmental Approvals required construct Tenant's proposed building. Tenant
shall pay an additional deposit of---------- Thousand ($--,000) that will be applied
to the fixed rent but will be forfeited to Landlord in the event of termination of
this lease.

Taxes, Insurance and Maintenance.

Tenant shall be responsible for the maintenance of the Premises, all insurance and
real estate taxes on the Premises. Note: Since this form is a triple net
lease, there is no special language dealing with increases in taxes,
insurance premiums and maintenance; however in most leases, the
tenant is required to pay as “additional rent” for all increases above
the base level at the outset of the lease and sometimes with a cap on
increases in maintenance. Where there is a cap the tenant will want
it to be annual and not cumulative and the Landlord will want it to
be cumulative and adjustable to actual costs periodically and
certainly at the time of each renewal. The disadvantage to both
parties of an annual non-cumulative percentage cap is that the
Landlord has an incentive to “max-out” expenses each year so as
not to reduce its base.

Brokerage.

Landlord shall pay all brokerage fees and commissions to the extent of, and only
to the extent of, --- percent (--%) of "Minimum Rent" actually collected, with one-
half (1/2) thereof being paid to ----- . and one-half (1/2) thereof being paid to

: . NOTE Many agents now insist on being paid upfront
in which event, a discount from the full commission to take into
account the risk of the tenant failing is reasonable, but many
brokers will insist on 3% upfront for each side’s broker. In that
event the upfront should only apply to the initial term and not to any
renewals, extensions or additional leases in the same location with
the same tenant. In addition, to mitigate the risk of a tenant default,
you should seek to have a provision to recover the unamortized
portion of any upfront commission. Of course if the mitigation
payment is only by the tenant, the Landlord retains most of the risk.

In any event no upfront commission payment should be made until
rent commences.
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M. Right of First Negotiation
N. Addresses (Article 34).

(1) If to Landlord:

Landlord Inc.
Attention

with a copy to:

Robert C. Goodman, Jr., Esq.
Kaufman & Canoles

2101 Parks Avenue suite 700
Virginia Beach, VA 3451
Phone: (757) 624-3238
rcgoodman@kaufcan.com)

(11) If to Tenant:

Phone:

Fax:

Attn:

with a copy to:

Phone:

Fax:

II-15



RECITALS:

A. Landlord is in the process of developing a Shopping Center (herein so called) consisting
of certain real property with buildings and improvements constructed or to be constructed thereon
located ("County"), Commonwealth of Virginia ("State"). The legal description of the Shopping Center
is set forth in that certain Easement with Covenants and Restrictions Affecting Land, recorded in the
Clerk's Office of the Circuit Court of the County in------ (the "ECR)

B. Other Recitals not needed for the purpose of this illustrative form.

Note: Many Lease forms now have an extensive definition section which should
be carefully reviewed since the definitions will have significant consequences in
the impact and interpretation of the provisions. This Exhibit 1 places the
definitions in the applicable clauses. In either event I still recommend putting
all the Fundamental Lease terms upfront.

1. THE PREMISES.

Subject to the terms and conditions of this Lease, Landlord leases to Tenant and Tenant
rents from Landlord the premises situated in the, County of XXX and State of Virginia, and
known and described as follows:

The premises, together with the buildings and improvements and appurtenances to be
constructed thereto (the "Premises") on a ---- acre parcel out of an approximately -----
acre tract of land (Parcel C) being a portion of the property commonly known as XXX
Plaza Shopping Center (the "Shopping Center"). The legal description of the Shopping
Center is attached hereto as Exhibit A and made a part hereof. The Shopping Center is
shown as "TRACT 1 SHOPPING CENTER PARCEL" on the site plan attached hereto as
Exhibit B and made a part hereof. The Premises are shown as Outparcel A on
EXHIBIT B-1 attached hereto and made a part hereof. In the event of any conflict
between Exhibit A and Exhibit B, Exhibit B shall control; provided, that a more
definitive survey of the Premises (by Tenant) and of Landlord's Premises (by Landlord)
may be attached during the Permitting Period and, if so attached, will replace Exhibits B
and B-1 and become the definitive Exhibit B and in the event of any conflict between
Exhibit A and Exhibit B, Exhibit B shall control;.

2. TITLE AND QUIET POSSESSION.

Landlord hereby represents, covenants and warrants to Tenant that it has full right and
authority to enter into this Lease in accordance with the terms hereof and that it has good title in
fee simple to the Premises free and clear of all liens and encumbrances except as stated in the
current title commitment or policy issued from ----- Title Insurance Corporation attached hereto
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as Exhibit C and made a part hereof (the "Permitted Exceptions"). Prior to execution of this
Lease, Landlord has furnished Tenant with evidence of Landlord's title to the Premises in the
form of a copy of a policy, or commitment for a policy, of title insurance issued by ----Title
Insurance Corporation, which policy contained no exceptions to Landlord's interest in the
Premises other than the Permitted Exceptions, the reciprocal easements set forth in this Lease
and the ECR. Landlord shall indemnify, defend and hold Tenant harmless from all loss, damage,
costs, expenses or claims arising or resulting from any breach of this representation or warranty.

3. LEASE TERM.

3.1  The Preliminary Term of this Lease shall be from the date of execution hereof
until the earlier to occur of (a) the commencement of the Lease Term or (b) the termination of
the Lease. The Preliminary Term shall consist of the Due Diligence Period (Section 5.1), the
Permitting Period (Section 5.2) and the Construction Period (Section 5.3).

3.2  The term of this Lease (the "Term") shall be for a period of twenty (20) "Lease
Years," as that term is hereinafter defined, and extensions hereunder. The Term shall commence
on the date (the "Commencement Date") which is the earlier of (i) the "Rental Commencement
Date," as that term is defined in Section IC, or (ii) the date Tenant opens for business to the
public at the Premises; the Term shall expire on the last day of the twentieth (20™) consecutive
Lease Year, unless sooner terminated or extended as provided herein.

3.3  The term "Lease Year" as used herein shall mean a period of twelve (12)
consecutive full calendar months (except for the first Lease Year, which may be longer). The
first Lease Year shall commence on the Commencement Date. The first Lease Year shall expire
at midnight on the last day of the twelfth month following the Commencement Date. Succeeding
Lease Years shall each commence on the first (1st) day following the end of the preceding Lease
Year. After the Commencement Date and within ten (10) days after request from either party,
the parties shall jointly execute a statement specifying the Commencement Date of this Lease.

4. OPTION TO EXTEND.

Provided Tenant has not been in default within the Lease Year immediately prior to the
date Tenant exercises its option to extend and is not in default at the time it seeks to extend after
written notice thereof and expiration of the applicable cure period, Tenant is hereby given the
right to extend the Lease Term for (_ ) additional period(s) of five (5) year(s) per period,
upon the same terms and conditions as provided in the original term of this Lease. Tenant shall
exercise the right granted in the foregoing sentence by notifying Landlord in writing of its
intention to extend at least nine (9) months prior to the date of commencement of each such
extension term, and thereupon this Lease shall be so extended without any further document or
act. NOTE: Where feasible, it is very useful to the Landlord to receive from the
Tenant an annual statement of Gross Sales at the Premises as reported for sales
tax purposes. Properly drafted the statement providing such information does not

violate SCC requirements for public companies.
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S. INSPECTION AND PERMITTING PERIOD; PERMITS; COMPLETION
AND DELIVERY OF THE PREMISES AND SHOPPING CENTER;
REIMBURSEMENT TO TENANT

5.1  Due Diligence. Note: Since acceptance will be AS' IS there should be
fair and reasonable due diligence with no cover ups

5.1.1 Tenant, its counsel, agents and other representatives, shall have full and
continuing access to the Premises for any purpose whatsoever, including title review, inspecting,
surveying, engineering, test boring, performance of environmental tests and such other work as
Tenant shall consider appropriate and Tenant shall have the further right to make such inquiries
of governmental agencies and utility companies, etc., and to make such feasibility studies and
analyses as it considers appropriate (collectively the "Inspections"); provided, however, that
Tenant shall, at Tenant's sole cost and expense, restore and/or repair the Premises to the same
condition as prior to Tenant's Inspection.

5.1.2 Tenant may, at any time prior to the expiration of ninety (90) days after
execution of this Lease (the "Due Diligence Period"), in its sole discretion, for any reason
including, without limitation, not obtaining corporate approval, determine that the Premises are
not acceptable to Tenant for any reason or no reason, and terminate this Lease by so advising
Landlord in writing, in which event subject to the indemnity obligations of this Section 5.1 and
the obligation to provide studies to Landlord set forth below, the parties shall be relieved from
further liability, at law or in equity, provided Tenant shall indemnify and hold Landlord harmless
against any and all liability, damages, claims, suits, causes of action or any proceeding, including
reasonable attorney's fees arising out of Tenant's or its employees and agents, conducting
Inspections on the Premises. Upon request by Landlord, Tenant shall, at no expense to Landlord,
provide Landlord copies of all studies, tests, reports and the like prepared by or for Tenant with
respect to the Premises.

5.1.3 After the end of the Due Diligence Period, the Deposit shall become non-
refundable and Tenant shall not object to the title, environmental conditions or soil conditions of
the Premises if Tenant has not notified Landlord of any such objections within the Due Diligence
Period. Landlord agrees that after the end of the Due Diligence Period, and before the Rental
Commencement Date, Landlord shall not adversely change the Premises or the title thereto;
provided nothing herein shall prevent leasing adjacent property.

5.2  Permits. Tenant shall have an additional --------- (--0) days after the Due
Diligence Period (the "Permitting Period") to obtain site plan approval, building permits, signage
permits and all other governmental permits, consents and approvals (collectively the
"Governmental Approvals") required or desired to construct Tenant's proposed building and
other improvements and operate its business. In the event all Governmental Approval is not
obtained, Tenant in its sole discretion, may terminate this Lease upon written notice to Landlord.
Tenant shall at all times proceed in good faith and with due diligence to obtain all Governmental
Approvals, including filing the engineered site plan and elevations within no more than thirty
(30) days after the end of the Due Diligence Period and, upon reasonable request of Landlord,
shall apprise Landlord of its progress and any problems encountered. During the Permitting
Period, if Tenant determines that it will be unable to obtain the Governmental approvals, Tenant
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shall terminate this Lease by giving written notice to Landlord setting forth therein the reasons
for such termination. Landlord shall be furnished by Tenant with, and shall review, a copy of all
engineering and other plans and revisions simultaneously with the submittal to XXX County and
Landlord shall be notified of, and have the right for Landlord or its representative, to attend all
such meetings. Landlord's approvals shall not be unreasonably withheld.

5.3 Construction of Building and Improvements.

5.3.1 Tenant's Work. On and after the end of the Permitting Period (if Tenant
has not elected to terminate this Lease), Tenant shall construct on the Premises a building
containing approximately  square feet of ground-floor area, for use as a
(the "Building"), together with on site loading areas, parking lots, drive aisles, sidewalks, trash
dumpster, transformer pad (Tenant to be solely responsible for cost of bringing utilities to the
Premises, utility connection fees and meters for service to the Premises and cost of transformer
for Virginia Power service to the Building, including any connection fees or meters) and other
such appurtenances and improvements (collectively, the "Other Improvements"), and related site
work, all as more particularly set forth on Exhibit B and in the Construction Provisions in
Exhibit D. The Building and Other Improvements are sometimes collectively referred to herein
as the "Improvements." The Improvements shall be constructed (a) substantially in accordance
with the "Plans and Specifications" to be prepared by Tenant and approved by Landlord, which
approval shall not be unreasonably withheld, unreasonably conditioned or unduly delayed.

5.3.2 Development of Shopping Center by Landlord.

(a) Landlord covenants that as it develops the Shopping Center, it will
do so in accordance with the ECR, all applicable laws, and the following additional conditions:

(1) Landlord shall construct or cause such improvements to be
constructed in a good and workmanlike manner, lien-free in the same manner as required of
Tenant under Article 26 in accordance with provisions applicable to Tenant as stated in
Article 26 below; Landlord is not required to develop the Common Areas except in phases to
accommodate new retailers;

(i1) Landlord shall not authorize construction traffic over the
Premises;

(iii))  After construction thereof, Landlord shall keep and
maintain or cause the improvements, parking and the "Common Areas" (as defined in Article 27)
within the Landlord's Premises (to the extent then improved) to be kept and maintained in
accordance with the requirements of the ECR;

(iv)  Landlord shall not operate, or permit to be operated, in the
Landlord's Premises any activity which is in violation of the ECR; and

(b) Tenant consents to the future inclusion of the current Wetland's
Mitigation Area in Landlord's Premises subject to the following: (i) the parking ratios of the ECR
shall be maintained for Landlord's Premises and (ii) the building set back line of the Building
Envelope on the parking areas shall not be moved forward.

9
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5.4 Landlord's Work.
5.4.1 Tenant accepts the Premises AS IS, WHERE IS.

5.4.2 Landlord has provided offsite storm water management/BMP which
Tenant may inspect during due diligence.

5.4.3 The Properly shall be free and clear of all environmental, hazardous or
toxic waste and materials and Tenant shall have right during the Contingency Period to
determine whether such condition has been satisfied.

5.5  Force Majeure.

Except as otherwise specifically contemplated in this Lease or in the Construction
Provisions, in the event that Landlord or Tenant shall be delayed or hindered in, or prevented
from, the performance of any act required hereunder by reason of strikes, lockouts, labor
troubles, inability to procure materials, delay by the other party, failure of power or
unavailability of utilities, riots, insurrection, war or other reason of a like nature not the fault of
such party or not within its control, then performance of such act shall be excused for the period
of delay, and the period for the performance of any such act shall be extended for a period
equivalent to the period of such delay; provided, however, that in connection with the
construction of the Improvements, the consequences of delays by the other party shall be
governed by the Construction Provisions. No such delay or force majeure shall affect
Tenant's obligations to pay Landlord all Rent and other monies as and when due. Lack of
funds shall not be a basis for avoidance or delay of any obligations under this Lease. NOTE: a
tenant will want to include language to deal with situations such as COVID and
will want to delete the language in red above. Depending on the Landlord’s
financing, there may be room to delay or partially lower rent, without any
obligation to excuse rent payments. In any event Landlord should be entitled to
accurate current information, including sales reports for current and prior

years, supporting any request for rent relief.

6. EASEMENTS.

6.1 Utility Easements. Landlord and Tenant shall each cooperate in the granting of
appropriate and proper easements for the installation, repair and replacement of storm sewer, all
utilities and other proper services necessary for the orderly development and operation of the
Shopping Center. To that end, during the Term, upon prior reasonable request of a party, the
other party agrees to use reasonable efforts to obtain such underground public utility easements
as the requesting party reasonably deems necessary, without unreasonably interfering with the
use by the other party of its premises or causing the other party to incur expense, for the benefit
of the requesting party or its premises. For the purpose of exercising the rights granted in this
subparagraph 6.1, each party and/or the utility provider shall have the right to enter upon and use
the Common Areas located on the Premises and Landlord's Premises to install the utility
systems, to such extent and so long as reasonably necessary to accomplish such purpose, subject
to restoration of such Common Areas following such installation and any other reasonable
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conditions and requirements imposed by a party. For the purpose of this Lease, the Common
Areas on the Premises shall mean landscaped, parking, drive aisle areas, sidewalks and other
similar areas.

6.2 Common Area Easement. During the Term, Landlord grants to Tenant, for the
benefit of the Premises, and Tenant grants to Landlord for the benefit of the Shopping Center, the
nonexclusive right, privilege and easement (the "Common Area Easement") to use the Common
Areas as and when constructed (i) in the case of the grant by Landlord to Tenant, the Common
Areas located upon Landlord's Premises (including, without limitation, the "Access Aisle" and
the "Lowe's Access," all as delineated on the Site Plan) and (ii) in the case of the grant by Tenant
to Landlord, the Common Areas located on the Premises, for their intended purposes and to
permit the respective party and its employees, agents, subtenants, assignees, licensees, suppliers,
customers and invitees to use such Common Areas, in common with the other party, its
successors, assigns, employees, agents, tenants, licensees, suppliers, customers and invitees and
all other persons claiming by or through them, for the purposes (without limitation) of pedestrian
service and vehicular access, ingress and egress to, from and between the Premises and the
Landlord's Premises and the streets and highways abutting and adjacent to the Shopping Center,
without payment of any fee or other charge therefor. Notwithstanding any other provisions of
this Lease, Tenant shall at all times be required to maintain on the Premises sufficient parking
(a) to be in full compliance with all zoning requirements without regard to said cross-easement
and (b) not less than 12 spaces per 1,000 square feet of building Area. Landlord shall at all times
be required to maintain on Landlord's Premises sufficient parking to be in compliance with
zoning requirements for Landlord's Premises without regard to the cross-easement. Tenant shall
designate the location of employee parking for its employees on the Premises and Landlord shall
designate the location of employee parking for its tenants' employees on Landlord's Premises.

6.3  Non-Dedication. None of the easements granted by the parties to this Lease is
intended, nor shall any of them be construed, as a dedication of any portion of the Shopping
Center for public use, and the parties will refrain from taking any action which would cause such
a dedication and will take whatever steps may be necessary to avoid any such dedication, except
as may be agreed upon in writing by the parties hereto or their respective successors or assigns.

7. RENT. Examples of various alternatives are shown below

7.1 Tenant hereby covenants and agrees to pay Landlord as monthly fixed rent for the
Premises, for the Lease Term, the sums set forth in Article I(D) hereof ("Minimum Rent").

7.2 Alternative for Fixed Increases. One Option is to refer back to Fundamental
Provisions where the rent for the renewal terms is specified and set out for each period
(usually 10%-15% each five years or 2%-3% annually) with more potential to use the
higher percentage increases after the first ten years of renewals and to take a different
approach for renewal options.

7.3 Alternative for CPI Rent Increases.

7.3.1 Beginning on the first day of (a) sixth (6th) Lease Year of the Lease Term,
the Minimum Rent shall be increased by multiplying (a) the Minimum Rent for the immediately
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preceding Lease Year by (b) a fraction, the numerator of which shall be the CPI for the third
calendar month immediately preceding the Sixth Lease Year and the denominator of which shall
be the CPI for third calendar month immediately preceding the first Lease Year.

7.3.2 Beginning on the first day of (a) eleventh (11th) Lease Year of the Lease
Term, the Minimum Rent shall be increased by multiplying (a) the Minimum Rent for the
immediately preceding Lease Year by (b) a fraction, the numerator of which shall be the CPI for
the third calendar month immediately preceding the Eleventh (11%) Lease Year and the
denominator of which shall be the CPI for third calendar month immediately preceding the sixth
(6™) Lease Year.

7.3.3 Beginning on the first day of (a) sixteenth (16th) Lease Year of the Lease
Term, the Minimum Rent shall be increased by multiplying (a) the Minimum Rent for the
immediately preceding Lease Year by (b) a fraction, the numerator of which shall be the CPI for
the third calendar month immediately preceding the Sixteenth (16™) Lease Year and the
denominator of which shall be the CPI for third calendar month immediately preceding the
Eleventh (11 Lease Year.

7.3.4 Beginning with the first year of each option period and continuing for the
balance of such option period the rent shall be increased by multiplying the Minimum Rent for
the immediately preceding Lease Year by a fraction of the numerator of which shall be the CPI
for the third calendar month immediately preceding such option period and the denominator of
which shall be the CPI for the third calendar month preceding the sixteenth (16™) Lease Year.
The rent for each additional option period shall be increased on the first day of such option
period in the same manner as provided in the preceding sentence. In no event shall the rent in
any option period be less than the rent for the Lease Year immediately preceding the option
period.

7.3.5 As used in this Lease, the term "Consumer Price Index" ("CPI") shall
mean the index for "All Urban Consumers, U.S. City Average, All Items, 1982-1984 = 100",
now published by the United States Department of Labor, Bureau of Labor Statistics, as part of
the "Monthly Labor Review", calculated on the basis of 1982-1984 equals 100; provided
however, that if said "Monthly Labor Review" or base is subsequently changed or revised,
Landlord and Tenant shall make an appropriate conversion to such changed or revised labor
review by the utilization of conversion factors, if any, published or otherwise made available by
the Bureau of Labor Statistics. If such conversion factors are not published or otherwise made
available, or if the "Monthly Labor Review" ceases to be published or otherwise becomes
unavailable or unusable, Landlord and Tenant, in good faith, shall endeavor to agree upon a
suitable substitute index; and, if Landlord and Tenant are unable to agree within ninety (90)
days, the matter shall be submitted to the American Arbitration Association, whose
determination shall be binding and conclusive.

7.4 Alternative for CPI Rent Increases with bracketed limits

7.4.1 Beginning on the first day of (a) sixth (6th) Lease Year of the Lease Term,
the Minimum Rent shall be increased by multiplying (a) the Minimum Rent for the immediately
preceding Lease Year by (b) a fraction, the numerator of which shall be the CPI for the third
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calendar month immediately preceding the Sixth Lease Year and the denominator of which shall
be the CPI for third calendar month immediately preceding the first Lease Year provided that the
increase for such period shall be not less than ten percent (10%) or greater than twenty percent
(20%) of the Minimum Rent for the preceding Period.

7.4.2 Beginning on the first day of (a) eleventh (11th) Lease Year of the Lease
Term, the Minimum Rent shall be increased by multiplying (a) the Minimum Rent for the
immediately preceding Lease Year by (b) a fraction, the numerator of which shall be the CPI for
the third calendar month immediately preceding the Eleventh (11") Lease Year and the
denominator of which shall be the CPI for third calendar month immediately preceding the sixth
(6™) Lease Year provided that the increase for such period shall be not less than ten percent
(10%) or greater than twenty percent (20%) of the Minimum Rent for the preceding Period.

7.4.3 Beginning on the first day of (a) sixteenth (16th) Lease Year of the Lease
Term, the Minimum Rent shall be increased by multiplying (a) the Minimum Rent for the
immediately preceding Lease Year by (b) a fraction, the numerator of which shall be the CPI for
the third calendar month immediately preceding the Sixteenth (16™) Lease Year and the
denominator of which shall be the CPI for third calendar month immediately preceding the
Eleventh (11™) Lease Year provided that the increase for such period shall be not less than ten
percent (10%) or greater than twenty percent (20%) of the Minimum Rent for the preceding
Period.

7.4.4 Beginning with the first year of the first option period and continuing for
the balance of such option period the rent shall be increased by multiplying the Minimum Rent
for the immediately preceding Lease Year by a fraction of the numerator of which shall be the
CPI for the third calendar month immediately preceding such option period and the denominator
of which shall be the CPI for December 2001. The rent for each additional option period shall be
increased on the first day of such option period in the same manner as provided in the preceding
sentence using the CPI for December 2001 as the base for the denominator. In no event shall the
rent in any option period be less than the rent for the Lease Year immediately preceding the
option period.

7.5 Alternative for rent increase based on fair market value of the leased land

As a side note, but worth mentioning, was how one such lease was
negotiated. I was one of the Trustees of a trust which owned well located
land, but the site was not big enough for the proposed new tenant without
acquiring the adjacent vacant parcel. The developer wanted to buy our site
but I wanted a triple net ground lease to provide long term income for the
beneficiaries. I had the option to buy the adjacent parcel but I assigned it
to the developer in exchange for the developer contributing it into the deal
for a 1/3" interest as landlord. With the developer economically on both
sides of the lease, we got a solid triple net ground lease with the escalation
you see below. There was also some regular escalation in the Minimum
Annual Base Rent.
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The Annual Net Rental for the next 10 lease years commencing with Lease Year
11 shall be the greater of (i) the Minimum Annual Base Rental or (ii) 10% of the
fair market value of the Demised Premises (exclusive of the Building constructed
thereon by Tenant) determined as provided below.

Within thirty (30) days after the end of the 10th lease year, the Tenant shall present
to the Landlord an appraisal, made by an independent, reputable qualified MAI
Appraiser, which shall value the Demised Premises (exclusive of the Building
constructed thereon by Tenant) as if it were free and clear of all leases (including
this Lease), liens and encumbrances whatsoever and shall state the fair market
value of the Demised Premises (exclusive of the Building constructed thereon by
Tenant). Landlord shall have 150 days after receipt of said appraisal to accept
Tenant's appraisal or to present to Tenant an appraisal by an independent,
reputable, qualified MAI Appraiser which appraisal shall value the Demised
Premises (exclusive of the Building constructed thereon by Tenant) as if it were
free and clear of all leases (including this Lease), liens and encumbrances
whatsoever and shall state the fair market value of the Demised Promises
(exclusive of the Building constructed thereon by Tenant).

If the value of the low appraisal is at least 90% of the value of the higher appraisal,
the values set forth in the two appraisals shall be added together and divided by 2
to determine an average, and that average shall be deemed to be the fair market
value for the purposes provided herein; if not, the two appraisers shall appoint a
third independent, reputable, qualified MAI Appraiser who shall, in accordance
with the requirements of the Appraisal Institute, determine said fair market value;
and provided that said value as determined by said third appraiser is not lower than
the low appraisal (otherwise the value of the low appraisal shall be used), said
value shall be deemed the value of the property for the purposes provided herein.

Each party shall be responsible for the cost of its own appraiser, and the parties
shall divide equally the cost of the third appraiser unless there shall be a
determination that the appraiser of a party failed to act in good faith, in which
event the party whose appraiser failed to act in good faith shall be responsible for
all costs of all appraisals. This same procedure shall be repeated for each ten (10)
year period of this Lease (i.e. for the periods beginning with Lease Years 21, 31,
41 and 51) and shall always be at least the Minimum Annual Base Rent.

The logic for this approach is that the value of the location and consequently the
fair rental value may not collate with the CPI, so the rent should be based on the
value of the location.
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7.6 Alternative with Percentage Rent

[Note this

example

is

from a

brewery/restaurant lease where the tenant was provided with build ready site and some

tenant allowance]

Example re Brewery/Restaurant Lease Percentage Sales Provision

The legal work/advice involved discussions and advice to the client with respect
to the rent negotiations and then an analytic approach to a ‘fair “ workable
definition of Gross Sales with the purpose of preventing circumvention of the
Gross Sales and the reporting of Gross Sales.

Base Rent (Section -- ).

Base Rent also referred to as “Fixed Rent”) shall increase annually by three

percent (3%) on the anniversary of the Commercial Operations Date and shall be
as set forth below: Rent numbers below are just examples. You should use excel
to build and analyze your numbers.

Lease Year
Initial Lease Term
Year 1
Year 2
Year 3
Year 4
Year 5
Year 6
Year 7
Year 8
Year 9
Year 10
First Renewal Term
Year 11
Year 12
Year 13
Year 14
Year 15
Second Renewal Term
Year 16
Year 17
Year 18
Year 19
Year 20

RV2 A Vo Nk Vo R Vo S Vo SRl Vo S Vo SRR Vo N Vo SRVl

v n un unn

v n un un n

Monthly

20,000.00
20,600.00
21,218.00
21,854.54
22,510.18
23,185.48
23,881.05
24,597.48
25,335.40
26,095.46

26,878.33
27,684.68
28,515.22
29,370.67
30,251.79

30,251.79
31,159.35
32,094.13
33,056.95
33,056.95
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3%

Annual

$200,000.00
$206,000.00
$212,180.00
$218,545.40
$225,101.76
$231,854.81
$238,810.46
$245,974.77
$253,354.02
$260,954.64

$268,783.28
$276,846.77
$285,152.18
$293,706.74
$302,517.94

$302,517.94
$311,593.48
$320,941.29
$330,569.53
$330,569.53



F. Percentage Rent (Section ---).

An amount equal to ten percent (10%) of “Gross Sales” between Threshold 1 and
Threshold 2 and 6.67% of Gross sales in excess of Threshold 2. The Percentage
Rent Thresholds will increase annually by the same amount as the Base Rent
increase namely, three percent (3%) and as set forth below. For the avoidance of
doubt if the Gross Sales in the first Lease Year are $5,000,000 the Percentage Rent
would be $266,700. While my client would have liked a straight 10%, we
compromised with the breakpoint after Threshold 1 was exceeded and the
business deal will still work well. The rents used below are not the actual rents
from the deal.
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11-27

Lease Year Fixed Rent |Annual| Threshold1| Threshold 2
10% of all 6.67% of all
above above
1 200,000 3.00% 2,000,000 4,000,000
2 206,000 3.00% 2,060,000 4,120,000
3 212,180 3.00% 2,121,800 4,243,600
4 218,545 3.00% 2,185,454 4,370,908
5 225,102 3.00% 2,251,018 4,502,035
6 231,855 3.00% 2,318,548 4,637,096
7 238,810 3.00% 2,388,105 4,776,209
8 245,975 3.00% 2,459,748 4,919,495
9 253,354 3.00% 2,533,540 5,067,080
10 260,955 3.00% 2,609,546 5,219,093
First Renewal Term
11 268,783 3.00% 2,687,833 5,375,666
12 276,847 3.00% 2,768,468 5,536,935
13 285,152 3.00% 2,851,522 5,703,044
14 293,707 3.00% 2,937,067 5,874,135
15 302,518 3.00% 3,025,179 6,050,359
Second Renewal Term
16 311,593 3.00% 3,115,935 6,231,870
17 320,941 3.00% 3,209,413 6,418,826
18 330,570 3.00% 3,305,695 6,611,391
19 340,487 3.00% 3,404,866 6,809,732
20 350,701 3.00% 3,507,012 7,014,024
17




G. Gross Sales (Section ----- ).

The challenge for the Landlord is to try to capture all sales and other proceeds
originating from the operation and not to have offsite deliveries or pickups dilute
the Gross Sales; and at the same time to permit the Tenant flexibility to hold
parties, receptions, ticketed events, farmers markets and to ship large volume bulk
sales to retail stores located in the region of the Premises, but where the goods
are made at a location outside of the Premises market region.

The dollar aggregate of:

(a) the actual sales price of all goods and merchandise sold, leased or licensed and
the charges for all services performed by Tenant or otherwise from all business
conducted at or from the Premises, whether made for cash, check, credit, crypto
currency or otherwise, without reserve or deduction for inability or failure to
collect the same, including, without limitation, sales and services

(i) where the orders therefor originate at or are accepted at or from the
Premises, whether delivery or performance thereof is made at or from the
Premises, it being understood that all sales made and orders received at or from
the Premises shall be deemed to have been made and completed therein;

(ii) pursuant to mail, telephone, internet, by means of other technology, or
technologies hereafter developed;

(iii) by means of mechanical or other vending devices on the Premises;

(iv) or other remote means for delivery from, the Premises by any person or
entity that are picked up at the Premises, whether by the customer or by proxy,
including, without limitation, Door Dash or Uber Eats and the like (“Remote
Orders”) and

(v) orders that are shipped from the Premises if the same were brewed or
fermented on the Premises and

(b) all moneys or other things of value received by Tenant from its operations at
the Premises (which are not excluded from Gross Sales as specified below)
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including all finance charges, cost of gift or merchandise certificates and all
deposits not refunded to customers.

By way of further clarification:

Gross Sales shall include, subleasing and licensing of space on the Premises to
temporary third-party vendors and the hosting of private or ticketed events,
including all sales at such events, except for such sales with respect to such events
as are specifically excluded below.

Sales monitoring includes sales as provided by Tenant’s and each other
subtenant’s, licensee’s, concessionaire’s and vendor’s point of sale or other
reporting system and further supported by monthly Virginia and City of ----- sales
as summarized by the POS system monthly report, meals tax returns filed, proof
of payment of sales tax and meals tax returns, any sales or meals tax audit results,
profit and loss statement and general ledger with reasonable inspection rights for
Landlord to periodically review and audit books and records.

“Gross Sales” shall not include: (i) cash refunds for merchandise returned to
Tenant at the Premises, the selling price of which was previously included in Gross
Sales (but in no event to exceed the amount of such cash refund), (ii) any sums
received in settlement of claims for loss or damage to merchandise, (iii) the
exchange of merchandise between stores of Tenant where such exchange is made
solely for the convenient operation of Tenant’s business, (iv) the amount of any
federal, state, county, City or local sales tax, luxury tax excise tax or charge
imposed on sales or (v) orders placed through the Guarantor’s (location was
specified and was well out of the region where the Premises were located) portal
using its on-line POS system for product which has been brewed or manufactured
in (location was specified and was well out of the region where the Premises were
located) , but is being delivered in bulk to the specific locality where the Premises
are located for shipment in bulk to customers to fulfill such orders.

Cash or credit refunds made upon transactions included within the Gross Sales,
but not exceeding the selling price of merchandise returned by the purchaser and
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accepted by Tenant, shall be deducted from the Gross Sales for the period when
such refunds are made.

Each charge or sale upon installment or credit or layaway, so called, shall be
treated as a sale for the full price in the month during which such charge or sale
shall be made, irrespective of the time when Tenant shall receive payment from
its customer.

Each lease or rental or license of merchandise to customers shall be treated as a
sale in the month that the exchange is made.

In addition, in the event Tenant permits a farmer’s market or beer festival to be
held on the Premises, any on-site sales at such market or festival of non-alcoholic
beverages made and sold by a vendor who is not affiliated, directly or indirectly,
with Tenant shall be excluded from Gross Sales. For the purposes of this
exclusion, affiliation shall include:

(i) any party owned or controlled by Tenant or by any entity or individual
having direct or indirect ownership of Tenant,

(ii) any family members of such person;

(iii) any person or entity with whom or which Tenant or its related or
affiliated companies, has a reciprocal arrangement for similar events at the
location or event of the other party; and

(iv) any party compensating Tenant with respect to such sales.

Any ticket sales in connection with the farmer’s market or beer festival shall be
included in Gross Sales unless Tenant and Landlord enter into a written and
mutually signed agreement before any such event. With the written consent of
Landlord, Tenant may pay a fixed fee, the amount to be mutually agreed between
the parties at the time of the arrangement, to Landlord in lieu of a Gross Sales
payment for any ticket sales connected with Tenant’s once-yearly anniversary
party, or other similar annual event.

7.7  All Minimum Rent shall be payable in monthly installments of one-twelfth (1/12)
the annual rate thereof then in effect, in advance, without notice or demand and without set off or
abatement except as expressly set forth herein, upon the first day of each calendar month

20

II-30



included within the term of this Lease. All Minimum Rent and other payments to be made by
Tenant to Landlord shall be made payable to Landlord and sent to Landlord at the place to which
notices to Landlord are required to be sent (in Article I.L. hereof), unless Landlord shall direct
otherwise by written notice to Tenant provided; however, until further written notice by Landlord
to Tenant, Rent shall be paid to Landlord c/o ------ . Minimum Rent for any fraction of a month
at the commencement or expiration of the Term, or in which the rate thereof changes pursuant
hereto, shall be prorated on a per diem basis.

7.8  If Tenant fails to pay any installment of Rent, within ten (10) days after written
notice, Tenant shall pay a late charge of three percent (3%) of the amount of such installment and
in addition, Tenant shall pay interest to Landlord on any installment of Rent that remains unpaid
for thirty (30) days after the due date therefor. Such interest shall accrue at the Default Rate (as
defined in Paragraph 16 below) until Tenant pays such delinquent installment in full. Any
interest owed by Tenant under this provision and not billed by Landlord within one (1) year after
the due date of the applicable installment of Rent shall be deemed waived.

7.9  In addition to the payment of Minimum Rent as provided in this Article 7 Tenant
shall pay to Landlord as "Additional Rent" all other sums of money and charges required to be
paid by Tenant to Landlord under this Lease whether or not the same are designated Additional
Rent, including but not limited to Taxes, Tenant's pro rata share or proportional share of all costs
relating to the ECR and as defined in this Lease provided; however, in lieu of Tenant's being
required to pay its pro rata or proportional share of all costs relating to the ECR ("ECR Costs"),
Tenant shall pay Landlord as an agreed cost reimbursement for such ECR Costs, three hundred
dollars ($--00) per month (subject to an increase each five (5) years from the Rental
Commencement Date in accordance with any increase in the Consumer Price Index (CPI-U).
Minimum Rent and Additional Rent are collectively referred to herein as "Rent."

8. USES; CONFORMITY WITH LAW.

8.1 Tenant will use and occupy the Premises and appurtenances in a careful, safe and
proper manner, for a _Note The more specific the less flexibility the Tenant has to

assign or sublease . Tenant will not permit the Premises to be used for
any unlawful purpose or in violation of ECR. Landlord agrees and acknowledges that Tenant
shall have no obligation to continually operate its business at the Premises, except as determined
by Tenant in its sole and absolute discretion; however in the event Tenant shall cease to operate
for six (6) continuous months (other than for remodeling or casualty, eminent domain or the
like), then Landlord may terminate the Lease by giving written notice to Tenant after the end of
the closed period by paying to Tenant the unamortized portion of the monies expended by
Tenant in connection with the construction of the improvements on the Premises. Landlord's
right to terminate shall remain in effect for ninety (90) days after the end of the six month period
without Tenant having a right to sublet and thereafter Landlord shall have the right to terminate
the lease upon written notice to Tenant, but Tenant shall have the right in good faith to notify
Landlord that Tenant is engaged in bona fide negotiation to sublet the Premises and Landlord's
rights to terminate shall be suspended for up to 90 days to permit Tenant to conclude a sublease
and if such sublease has been concluded, Tenant shall have an additional 120 days for the
subtenant to open for business. Nothing herein shall excuse Tenant from the payment of
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Minimum Rent and other charges unless and until Landlord has terminated the Lease pursuant to
this Section 8.1.

8.2  Tenant will not permit the Premises to be used for any unlawful purpose or in
violation of ECR. Notwithstanding any other provision of this Lease, Tenant shall not use its
premises for the purpose of (a) a gas station (b) a topless bar or the like, adult bookstore or other
establishment selling or exhibiting pornographic materials or drug related paraphernalia or
(c) the sale of product specified by existing tenant if the sales area of the premises devoted to the
sale of product specified by existing tenant is in excess of ---- thousand (--,000) square feet of
building floor area. Tenant understands [other tenant in the Shopping Center]., its successors
and assigns, may be a third party beneficiary of the foregoing restriction in clause (c) and have
the right to enforce the same.

8.3  During the Term, Tenant shall comply with all lawful requirements of the local,
county and state health boards, police and fire departments, municipal and state authorities and
any other governmental authorities with jurisdiction, and of the board of fire underwriters,
respecting the use, condition and occupancy of the Premises and Improvements. In the event
that Tenant, within thirty (30) prior days' written notice (except in the case of an emergency, in
which event only such notice as is reasonable under the circumstances shall be required) from
Landlord or any such authority ordering performance of any such work which Tenant is required
to perform in order to remain in, or come into, compliance with any such requirement, fails to
perform or diligently commence and thereafter complete performance of same with reasonable
diligence and promptness, Landlord may perform said work and collect the reasonable cost
thereof plus interest at the Default Rate from Tenant with the next installment or installments of
Minimum Rent. In the event that Landlord, within thirty (30) prior days' written notice (except
in the case of an emergency, in which event only such notice as is reasonable under the
circumstances shall be required) from Tenant or any such authority ordering performance of any
such work which Landlord is required to perform in order to remain in, or come into, compliance
with any such requirement with respect to the Common Areas on Landlord's Premises, fails to
perform or diligently commence performance of same with reasonable promptness, Tenant may
perform said work and, if Tenant is not reimbursed Landlord therefor, Tenant may deduct the
reasonable cost thereof plus interest at the Default Rate from the next installment or installments
of Minimum Rent.

9. UTILITIES.

Tenant shall make appropriate arrangements so that all utilities serving the Premises,
including, without limitation, gas, water, sanitary sewer, storm water, trash removal, electricity,
telephone, and other public or private utilities, used by Tenant in connection with the Premises,
shall be separately metered and billed to Tenant, and Tenant shall be responsible to pay directly
to the appropriate utility company or government agency or other party when due, all bills
therefor. Landlord shall pay or cause to be paid when due all utility charges incurred in the
operation of Landlord's Premises to the extent that non-payment would result in a lien on
Landlord's Premises. Tenant shall also pay (1) all stormwater assessments imposed by the
County or other governmental authority attributable to the Premises (to be prorated in an
equitable manner if the Premises is not separately billed); and (2) its pro rata share of the
drainage costs under the ECR based on the gross leasable area (defined as the ground floor
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leasable area, excluding loading docks and outside sales areas ("GLA"), of the Building, divided
by the GLA of all buildings existing in Landlord's Premises (or as illustrated on the Site Plan
within Landlord's Premises until the Shopping Center construction is completed); (3) a share of
the cost of security for the Common Areas (but not interior security for stores) as determined in a
fair and equitable manner, and (4) its equitable share of other charges for shared services and
shared facilities. Items 2, 3, and 4 are included within the $------ per month fee in Paragraph 7.5.

10. REPAIR OF THE PREMISES.

There are often limitations requested by tenants to reduce financial exposure in the last
several years of the lease term if it is not extended.

Tenant shall, at its sole cost and expense, repair and maintain the Premises in good order
and repair and in a good, clean and safe condition, including making all repairs, alterations and
replacements, interior and exterior, structural and non-structural to comply with these standards,
that may be necessary for whatever reason. In the event of fire, casualty or eminent domain,
Tenant's obligations shall be governed by the applicable provisions of Articles 19 and 21 below.

11.  ACCESS BY LANDLORD.

Landlord shall have access to the Premises at all reasonable times upon 24 hours' written
notice for reasonable purposes such as, without limitation, inspections to determine Tenant's
compliance with its obligations under Lease and for reports to lenders and/or investors; provided
such access shall not unreasonably affect Tenant's operations.

12. TENANT'S FIXTURES AND SIGNS.

12.1 No signs shall be located on the Common Areas of either the Premises or
Landlord's premises except signs advertising businesses conducted thereon and signs for traffic
control and direction and similar purposes. No sign shall be in violation of the ECR. Both
Tenant and Landlord, or tenants acting through Landlord, may seek additional signage from the
County beyond the amount expressly permitted under the zoning ordinance without variance or
special exception; provided that any request for such additional signage shall contain an express
statement that such additional signage should not be granted to the requesting party unless the
grant will not adversely affect the remainder of the Shopping Center and the right of the owner(s)
of the remainder of the Shopping Center to obtain additional signage.

12.2  Tenant shall be entitled, without Landlord's consent, but subject to governmental
regulations and the ECR, to replace any or all of its signs with signage consistent with Tenant's
then current prototypical signs. In the event of an assignment or subletting as a result of which
Tenant is no longer occupying any portion of the Premises, Tenant's signs may be replaced at no
expense to Landlord by signs identifying the appropriate assignee or subtenant; provided that the
specific design of such signage shall be subject to Landlord's consent, which consent shall not be
unreasonably withheld or unduly delayed. Tenant shall maintain all of its signs and sign panels
in good condition and repair.

12.3  Landlord shall permit Tenant to place a temporary sign on the pylon sign at XXX,
subject to the following: (a) Tenant must pay its pro rata share of the operating costs of the
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overall sign, (b) Tenant will be responsible for all costs associated with the fabrication,
installation and removal of their panels at their sole cost and expense; and (c) Landlord may
provide Tenant notice at any time requesting the removal of the panels and within seven (7) days
of receipt of such notice and if Tenant does not comply, Landlord may do so with Tenant being
responsible for reimbursing Landlord for all costs associated with the same.

13. ALTERATIONS TO THE PREMISES.

During the Term, Tenant shall have the right, at its discretion and its sole cost, with
Landlord's consent, not to be unreasonably withheld, (but subject to the ECR and the common
easements granted herein), to make alterations or modifications to the Improvements constructed
on the Premises; provided that if Tenant elects to make alterations or modifications to the
Premises, (a) no change may be made to the curb cuts on the Premises, (b) no replacement shall
exceed in height the maximum height for buildings on outparcels as provided under the ECR,
(c) no structure shall be built so as to project on the XXX Road side beyond the initial building
lines as shown on the plans for the Building as approved by Landlord (with no right to "in-fill"
under any canopy or overhang), (d) all parking shall be at ground level, (¢) no construction
traffic shall unreasonably interfere with the operation of the Shopping Center, (f) Tenant shall do
so in a manner consistent with preserving, repairing or replacing the Improvements, it being
understood that the residual value of the Improvements is a material inducement to Landlord's
entering into this Lease, and (g) without Landlord's consent, Tenant may not demolish the
Building except to the extent provided for in Article 19. Landlord's consent to demolish the
Building shall not be unreasonably withheld; however Landlord may require as a condition to
such consent: (a) that the Building be replaced promptly after demolition with a comparable
building of equal or better construction and value to the original building as legally modified
pursuant to the Lease; (b) Landlord shall have a reasonable opportunity to review and approve
the plans and specifications which shall not thereafter be modified without Landlord's consent,
not to be unreasonably withheld; (c) Tenant shall provide appropriate assurances (including,
without limitation, a bonded construction contract with conditional assignment to Landlord and
evidence of all necessary permits and approvals) of its ability to reconstruct; and (d) Tenant shall
reimburse Landlord for its reasonable expenses for review. Tenant shall cause all such
alterations to be lien-free (in accordance with Article 26) and made and completed at Tenant's
cost in a good and workmanlike manner and in compliance with all applicable laws. Without
cost, expense or liability to Landlord, Landlord shall cooperate with Tenant in the obtaining of
any and all licenses, building permits, certificates of occupancy or other governmental approvals
which may be required in connection with any such modifications or alterations, and, without
cost, expense or liability to Landlord, Landlord shall execute, acknowledge and deliver any
documents reasonably required in furtherance of such purposes.

14. SURRENDER OF THE PREMISES.
14.1 Tenant will deliver and surrender possession of the Premises to Landlord upon the

expiration of this Lease or its earlier termination, in good condition and repair, ordinary wear and
tear and taking by eminent domain excepted and subject to the provisions of Article 19.
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The language in red below when read in conjunction with the language
in red in Section 21.2 avoids indirect subordination to a lender in the
event of condemnation.

14.2  All repairs, alterations, replacements, other improvements or installations made to
or upon the Premises which are so attached to the realty that the same shall be deemed by law to
be a part of the realty shall (subject, however, to the provisions of Section 14.1 above and the
provisions of the following sentence) be the property of Landlord and remain upon and be
surrendered with the Premises as a part thereof upon the expiration of the term of this Lease.
Notwithstanding the foregoing, all trade fixtures, decorative wall panels, and other items that
make up Tenant's trade style, whether by law deemed to be a part of the realty or not, that have
been installed at Tenant's expense at any time or times by Tenant or any person claiming under
Tenant, shall remain the property of Tenant or persons claiming under Tenant and shall be
removed by Tenant or any person claiming under Tenant at any time or times during the Term of
this Lease or any occupancy by Tenant thereafter. HVAC, plumbing, heating, electrical and
similar systems and equipment required for the operation of the Premises as real estate generally,
as distinguished from Tenant's specific business, shall not be considered trade fixtures in any
event and shall not be removed from the Premises. Tenant shall repair any damage to the
Premises occasioned by the removal by Tenant or any person claiming under Tenant of any
property from the Premises and leave the Premises in broom clean condition, including leaving
all walls with smooth sheet rock ready for paint.

15. HOLDING OVER.

Statutory background: Hence the reason to include more specific language
§ 55.1-1413. Effect of failure of tenant in nonresidential rental property to vacate premises at expiration of term.
A tenant from year-to-year, month-to-month, or other definite term in a nonresidential rental property shall not, by his mere
failure to vacate the premises upon the expiration of the lease, be held as tenant for another term when such failure is not due
to his willfulness, negligence, or other avoidable cause, but such tenant shall be liable to the lessor for use and occupation of the
premises and also for any loss or damage sustained by the lessor because of such failure to surrender possession at the time
stipulated.

If Tenant continues its occupancy of the Premises after the expiration of the term of this Lease or
any renewal or extension thereof (or any earlier termination provided or permitted by this Lease)
either with or without the consent of Landlord, such tenancy shall be at sufferance only, and not
month-to-month or year-to-year or based on any other interval of time. Such continued
occupancy shall not defeat Landlord's right to possession of the Premises, and the tenancy
provided for in this paragraph 15 may be canceled at any time upon not less than thirty (30) days'
prior written notice from Landlord to Tenant. If following the termination of this Lease and the
passing of thirty (30) days following a notice to "quit and vacate" the Premises, Tenant remains
in possession of the Premises, in addition to Landlord's remedies under this Lease and in addition
to the other charges due under the Lease, the Minimum Rent shall, thereafter, be twice that in
effect at the time the Lease was terminated, and shall continue during the period Tenant remains
in possession. Except for provisions relating to Lease Term, all covenants, provisions,
obligations and conditions of this Lease shall remain in full force and effect during such tenancy.
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16. REMEDIES UPON DEFAULT.

16.1 Events of Tenant's Default. Any of the following occurrences, conditions or
acts by Tenant shall constitute an "Event of Default" under this Lease:

16.1.1 Failure to Pay Rent; Other Breach. (i) Tenant's failure to make any
payment of Rent or other monies required by this Lease (including without limitation Rent,
monies due under Section 16.2(a) or Real Estate Taxes) within ten (10) days after the receipt of
written notice from Landlord to Tenant that same is overdue; or (ii) Tenant's failure to observe or
perform any other provision of this Lease within thirty (30) days after receipt of written notice
from Landlord to Tenant specifying such default in reasonable detail and demanding that the
same be cured; provided that, if such default cannot with due diligence be wholly cured within
such thirty (30) day period, Tenant shall have such longer period as is reasonably necessary
acting in good faith to cure the default, so long as Tenant proceeds promptly to commence the
cure of same within such thirty (30) day period and diligently prosecutes the cure to completion
and provided further that in the case of a bona fide emergency, Landlord shall be required to give
only such notice as is reasonable under the circumstances.

16.1.2 Bankruptcy. Tenant's adjudication as bankrupt or insolvent, or the
appointment of a receiver, trustee in involuntary bankruptcy or other, similar officer to take
charge of any substantial part of Tenant's property, which proceeding is not dismissed within one
hundred twenty (120) days after it is begun.

16.2 Landlord's Remedies. After the occurrence of an Event of Default by Tenant,
Landlord shall have the right to exercise the following remedies; however, prior to Landlord's
exercising any right under subparagraph (b) below to re-enter or relet the Premises or under
subparagraph (c) below to terminate the Lease, Landlord shall give Tenant an additional written
notice of default (the "Second Default Notice") and Tenant shall have a ten (10) day grace period
from receipt of the Second Default Notice to cure the default before Landlord shall exercise such
rights or remedies:

16.2.1 Cure and Recover. In the event an Event of Default shall exist, Landlord
shall have the right, at its option, and without any obligation to do so, and without terminating
this Lease, to cure said Event of Default, and, in such event, all sums expended by Landlord in
connection with the cure of such Event of Default shall be immediately due and payable by
Tenant to Landlord upon receipt by Tenant from Landlord of an invoice therefor (together with
receipts or other documentation reasonably satisfactory to Tenant), together with interest from
the date of invoice at the Default Rate.

16.2.2 Continue Lease. Landlord may, at its option, continue this Lease in full
force and effect, without terminating Tenant's right to possession of the Premises, in which event
Landlord shall have the right to collect all Rent and other monies and charges when due—plus,
after an Event of Default has occurred, interest at the Default Rate. In the alternative after the
second Default Notice, Landlord shall have the right to peaceably re-enter the Premises without
such re-entry being deemed a termination of this Lease or an acceptance by Landlord of a
surrender thereof and in such event, subject to its obligations to mitigate damages in accordance
with the provisions of this Section 16.2, to continue to be entitled to all Rent and other monies
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and charges, and Tenant shall immediately surrender possession of the Premises in this
circumstance. Landlord shall also have the right, at its option, from time to time, without
terminating this Lease, to relet the Premises, or any part thereof, for a term or terms which may
be equal or less than the Lease Term, with or without legal process upon such terms and
conditions as Landlord may deem advisable, in which event the Rents received on such reletting
shall be applied (i) first to the expenses of such reletting, including without limitation necessary
renovation and alterations, repairs and improvements to the Premises, reasonable attorneys' fees
and any real estate commissions actually paid, and (ii) thereafter toward payment of all sums due
or to become due Landlord hereunder. If a sufficient amount to pay such expenses and sums
shall not be realized or secured, in Landlord's exercise of good faith efforts to mitigate its
damages (which Landlord hereby agrees to make), then Tenant shall pay Landlord any such
deficiency monthly in advance on the first day of the month, and Landlord may bring an action
therefor as such monthly deficiency shall arise. Any requirement for Landlord to mitigate
damages under this Lease shall not require Landlord to make a lease with another tenant which
would not, independent of the mitigation requirement, be in Landlord's good faith business
interest. Landlord shall not, in any event, be required to pay Tenant any sums received by
Landlord on a reletting of the Premises in excess of the Rent provided for in this Lease, but such
excess shall reduce any accrued present or future obligations of Tenant hereunder. Landlord's re-
entry and reletting of the Premises without termination of this Lease shall not preclude Landlord
from subsequently terminating this Lease as set forth below.

16.2.3 Terminate Lease. Landlord may terminate this Lease by written notice to
Tenant specifying a date therefor, which shall be no sooner than thirty (30) days following
receipt of such notice by Tenant, and this Lease shall then terminate on the date so specified as if
such date had been originally fixed as the expiration date of the Term. In the event of such
termination, Landlord shall be entitled to recover from Tenant all unpaid obligations which have
accrued prior to the date of termination, including such reasonable and actual expenses as
Landlord may incur in recovering possession of the Premises, placing the same in good order and
condition and repairing the same for reletting, and all other reasonable and actual expenses,
commissions and charges incurred by Landlord in exercising any remedy provided herein or as a
result of any Event of Default by Tenant hereunder (including without limitation reasonable
attorneys' fees and insurance premiums) plus interest thereon at the Default Rate until paid,
provided that in no event shall Tenant be obligated to compensate Landlord for any speculative
damages caused by Tenant's failure to perform its obligations under this Lease.

In the event this Lease shall be terminated as provided above, by summary proceedings or
otherwise, as provided herein Landlord, its agents, servants or representatives may immediately
or at any time thereafter peaceably re-enter and assume possession of the Premises and remove
all persons and property therefrom, in any lawful manner. In the event as a result of the
occurrence of an Event of Default and the failure of Tenant to cure the same, Landlord shall give
more than two (2) Second Default Notice in any consecutive twelve (12) month period, then
Landlord shall be entitled to recover from Tenant (even if such default is cured within the grace
period) Landlord's reasonable attorneys' fees in exercising its remedies hereunder.

16.2.4 Remedies Are Cumulative. The various rights and remedies reserved to
Landlord herein, are cumulative.
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16.2.5 Default Rate. As used in this Lease, the Default Rate shall mean the
announced prime rate of , or any successor thereto, plus three (3)
percentage points per annum.

THREE STIKES AND YOU ARE OUT CLAUSE This clause has been widely
accepted by all parties and proved useful in dealing with problem with tenants.

Notwithstanding the foregoing, following two (2) substantially similar defaults
under this Lease by Tenant within a twelve (12) month period, Landlord shall,
upon the occurrence of any third (3rd) such default, have the right to exercise
any or all remedies therefor under this Lease without, however, the obligation
to provide notice thereof, or any opportunity to cure, to Tenant.

17. NONWAIVER OF DEFAULT.

No acquiescence by either party in any breach of covenant or default by the other party
hereunder shall operate as a waiver of the acquiescing party's rights with respect to such breach
or default or subsequently, to the same or any other breach or default.

18. QUIET ENJOYMENT.

Landlord agrees that upon Tenant's paying the Rent and performing and observing the
agreements and conditions on its part to be performed and observed hereunder, Tenant shall and
may peaceably and quietly have, hold and enjoy the Premises and all rights of Tenant hereunder
during the Term of this Lease without any manner of hindrance or molestation from any person
or entity claiming by, through or under Landlord, subject nevertheless to the provisions of this
Lease.

19. DAMAGE BY FIRE OR CASUALTY.

19.1 In the event of a fire, earthquake or other casualty causing destruction or damage
to the Improvements, and/or Common Areas, this Lease shall not terminate and Rent and other
charges shall continue to be paid by Tenant. Within a reasonable time after such casualty,
subject to force majeure (pursuant to Section 5.5), applicable building codes, the procurement of
building permits and the receipt of insurance proceeds, Landlord shall commence and proceed
with due diligence to complete reconstruction of the Common Areas (subject to changes
permitted pursuant to this Lease) located on Landlord's Premises (excluding the Outparcels) to
that condition existing immediately prior to such casualty, in the reconstructing party's
reasonable discretion. Landlord agrees to give Tenant a good faith indication of Landlord's
intent as soon as feasible under the circumstances; and in the event Landlord indicates a desire to
rebuild within a time frame that would exceed the three (3) months deadline for completion,
Landlord may provide Tenant with a projected completion date and Tenant shall, within ten (10)
days after receipt of such notice, elect whether to accept the revised deadline for completion or to
terminate the Lease. If Tenant elects to accept the revised deadline then the reference to three (3)
months in the next sentence shall be deemed to be the revised deadline instead. In the event,
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subject to force majeure, the Common Areas located on Landlord's Premises are not substantially
repaired and reconstructed by Landlord, within three (3) months after such destruction or
damage, and receipt of insurance proceeds or sooner if such repairs and reconstruction and
reasonably be accomplished sooner and Tenant gives Landlord not less than thirty (30) days
written notice requesting expedited action and such action is reasonably feasible, then Tenant, at
its option, by giving written notice to Landlord and any Mortgagee(s), within thirty (30) days
after the expiration of said period, may undertake completion of such reconstruction, in which
event Landlord shall make available to Tenant all applicable insurance proceeds for such
reconstruction (including any applicable deductible) or, if self-insured, the amount necessary.
Additionally, Landlord shall assure (through parallel lease provisions or otherwise) that all areas
of the Landlord's Premises (excluding Outparcels) leased to third party tenants are subject to
substantially similar reconstruction obligations with respect to Common Areas.

19.2 In the event that, at any time during the Lease Term, the Building and related
improvements (including Common Areas on the Premises) shall be damaged or destroyed
(partially or totally) by fire or any other casualty insurable under a standard fire and extended
coverage endorsement Tenant shall, at its expense, promptly and with due diligence either
(a) repair, rebuild and restore the same as nearly as practicable to the condition existing just prior
to such damage or destruction; or (b) repair, rebuild and restore the same for the same use and
purposes but in accordance with such plans and specifications as are then generally in use by
Tenant and subject to Landlord's approval, which approval shall be governed by the same
standards as set forth in Article 13 relating to alterations; provided however, if during the last
two (2) years of the Lease Term, the Building, Tenant's fixtures, equipment or other property
affixed to the real estate shall be damaged or destroyed in an amount for replacement exceeding
One Million Dollars ($1,000,000.00) (increased by the CPI in the same manner as Minimum
Rent) then Tenant may terminate this Lease as of the date of such damage or destruction by
giving written notice to the Landlord within thirty (30) days thereafter and assigning to Landlord
all insurance proceeds with respect to the Building including, without limitation, all alterations,
improvements and equipment which become (or would become) property of Landlord pursuant
to Section 14.2, and Tenant shall have an additional thirty (30) days, Rent free, within which to
remove its property from the Premises. Notwithstanding any such termination of this Lease by
Landlord as provided in this Article, Tenant shall have the right to exercise any option to extend
the term hereof in accordance with the provisions of Article 4 within thirty (30) days after the
date of the receipt of Landlord's notice of termination, and upon the exercise of any such option
by Tenant, then this Lease shall continue in full force and effect despite such notice of
termination by Landlord and Tenant shall repair, rebuild and restore the said permanent
improvements as above provided.

19.3 Tenant shall clean up any rubble from destruction of its Premises within thirty
(30) days after the occurrence of the same. Landlord in all leases with tenants entered into after
this lease shall impose on such tenants a similar obligation.

20. WAIVER OF SUBROGATION.

Landlord and Tenant hereby waive all rights of subrogation which either has or which
may arise hereafter against the other for any damage to the Premises or any other real or personal
property or any business caused by perils covered by fire and extended coverage, building,
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contents and business interruption insurance, or for which either party may be reimbursed as a
result of insurance coverage affecting any loss suffered by it; provided, however, that the
foregoing waivers do not invalidate any policy of insurance of the parties hereto now or hereafter
issued, it being stipulated by the parties hereto that such waiver shall not apply in any case which
would result in the invalidation of any such policy of insurance. Each party shall notify the other
if such party's insurance would be so invalidated.

21. EMINENT DOMAIN.

21.1 Definition of Taking and Substantial Taking. For the purpose of this Lease, a
"Taking" shall mean any condemnation or exercise of the power of eminent domain by any
authority vested with such power or any other taking for public use, including a private purchase
in lieu of condemnation by an authority vested with the power of eminent domain; the "Date of
Taking" shall mean the earlier of the date upon which title to the Premises, Landlord's Premises
or any portion thereof so taken is vested in the condemning authority or the date upon which
possession of the Premises, Landlord's Premises, or any portion thereof is taken by the
condemning authority; and "Substantially All of the Premises" shall mean (i) so much of the
Premises as, when taken, leaves the untaken portion unsuitable, in Tenant's reasonable opinion,
for the continued feasible and economic operation of the Premises by Tenant for the same
purposes as immediately prior to such Taking or as contemplated herein, (ii) so many of the
parking spaces within the Premises as reduces the parking ratio below the greater of (A) twelve
(12) spaces per 1000 square feet of ground-floor gross leasable area or (B) that ratio which is
required by the zoning ordinance applicable to the Premises, and Landlord does not provide
replacement parking in the Additional Parking Area within ------- days after physical destruction,
or prohibiting of the use, of the parking area or drive aisles as a result of the Taking, or (iii) so
much of the Common Area Easement described in paragraph 6 above that access to the Premises
is materially impeded.

The language in red below when read in conjunction with the language
in red in Section 14.2 avoids indirect subordination to a lender in the
event of condemnation.

21.2 Tenant's Rights Upon Taking or Substantial Taking. In the event of a Taking
of Substantially All of the Premises, Tenant, at its option upon thirty (30) days' written notice to
Landlord, which shall be given no later than sixty (60) days following the Taking, shall have the
right to terminate this Lease. Upon such termination, Landlord and Tenant shall divide the
award in accordance with their respective interests as provided by law. The effect of the lease
termination is that “All rvepairs, alterations, replacements, other improvements or installations
made to or upon the Premises which are so attached to the realty that the same shall be deemed
by law to be a part of the realty shall (subject, however, to the provisions of Section 14.1 above
and the provisions of the following sentence) be the property of Landlord and remain upon and
be surrendered with the Premises as a part thereof upon the expiration of the term of this
Lease.” The effect of this language is that the landlord has not subordinated its residual rights
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in the event of condemnation. But remember also to deal with this point in your SNDA clause
and exhibit. All Rent and other sums payable by Tenant hereunder shall be apportioned and paid
through and including the Date of Taking, and neither Landlord nor Tenant shall have any rights
in any compensation or damages payable to the other as forth above in connection with such
Taking.

21.3 Tenant's Rights Upon Less Than Substantial Taking. In the event of a Taking
of less than Substantially All of the Premises, any award shall be allocated as set forth in
paragraph 21(b), Rent and other charges shall be reduced fairly and equitably in accordance with
the portion condemned or taken, effective as of the Date of Taking, and Tenant shall make all
necessary repairs and restoration to the Improvements so that the portions of the Improvements
not taken constitute a complete architectural unit. In the event of a Taking of less than
Substantially All of the Premises which occurs within the last two (2) years of the Term or any
renewal term, Tenant may terminate this Lease by giving not less than thirty (30) days' prior
written notice to Landlord not later than 60 days following the taking, in which event of
termination Landlord shall be entitled to retain the entire award that would otherwise be
allocated between Landlord and Tenant under subparagraph (b) above.

21.4 Landlord's Obligations Upon Any Taking. In the event of any Taking
following which the Lease continues in effect, Landlord shall make all necessary restorations to
all portions of the Common Areas on Landlord's Premises (excluding Outparcels) such that they
serve the function originally intended.

21.5 Rights Upon Temporary Taking. In the event of a Taking of the Premises, the
Common Areas and/or any other area within the Landlord's Premises, or any portion thereof, for
temporary use (specifically one not exceeding 120 days in duration), without the taking of the fee
simple title thereto, this Lease shall remain in full force and effect. All awards, damages,
compensation and proceeds payable by the condemnor by reason of such Taking relating to the
Premises for periods prior to the expiration of the Lease shall be payable to Tenant. All such
awards, damages, compensation and proceeds for periods after the expiration of the Lease shall
be payable to Landlord. Anything contained herein to the contrary notwithstanding, a temporary
Taking for any period in excess of one hundred twenty (120) days may, at Tenant's option, be
deemed a permanent Taking and shall be governed by Section 21.2 or 21.3 above, as applicable.

21.6 Additional Claims Upon Condemnation. In the event of a Taking described in
Section 21.2 or 21.3 above, both Landlord and Tenant shall be entitled to claim compensation
from the condemning authority for relocation expenses and any other items to which either is
entitled under applicable law that do not reduce the award payable under Section 21.2.

22.  INSURANCE.
22.1 Casualty Insurance.

22.1.1 Tenant shall procure and maintain in effect fire insurance with extended
coverage endorsement upon the Premises in an amount equal to one hundred percent (100%) of
the replacement cost value of the Premises, including the Building. Policies of insurance
procured pursuant to this section shall name Landlord and Landlord's mortgagee as additional
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insureds and loss payees, as their interests may appear. Such policy shall bear an endorsement to
the effect that Landlord shall be notified not less than thirty (30) days in advance of any
modification or cancellation thereof and that the insured has waived any right of recovery against
Landlord. Landlord and its mortgagee(s), if any, shall be furnished certificates from the insuring
company showing the existence of such insurance. In the case of loss, provided there is no
existing Event of Default hereunder, Tenant is authorized to adjust the loss and execute proof
thereof in the name of all parties in interest.

22.1.2 Each party hereto has hereby remised, released and discharged the other
party hereto and any officer, individual member or manager, agent, employee or representative
of such party of and from any liability whatsoever hereafter arising from loss, damage or injury
caused by fire or other casualty for which insurance (permitting waiver of liability and
containing a waiver of subrogation) is carried by the party at the time of such loss, damage or
injury to the extent of any recovery by the injured party under such insurance.

The language in red below voids indirect subordination to a lender in the
event of casualty since all proceeds must be used for restoration rather
than paid over to the lender to reduce the loan.

22.1.3 Application and disbursement of funds.

(a) Application of Funds. All insurance proceeds received on account
of such damage or destruction, less the cost, if any, of such recovery, shall be applied pursuant
to the terms of this Lease to the payment of the cost of such restoration, repair, replacement,
rebuilding, or alteration (the "Work"), including expenditures made for temporary repairs or for
the protection of property pending the completion of permanent restoration, repair, replacement,
rebuilding, or alteration to the Building, and, if reasonably required by any Mortgagee, shall be
held by such Mortgagee or a mutually agreeable third-party escrow agent (either of which is, for
these purposes, the "Escrow Agent"), in an interest-bearing account in a federally insured
financial institution, to be paid out, as provided below, from time to time (but no more often than
once monthly), as the Work progresses, upon Tenant's written request, accompanied by a
certificate of the architect or engineer in charge of the Work (the "Certificate"), dated not more
than seven (7) days prior to such request, stating that the sum then requested either has been paid
by Tenant or is justly due to the named contractors, subcontractors, materialmen, engineers,
architects, or other persons (whose addresses shall also be stated) who have rendered services or
furnished materials for certain portions of the Work. The effect of this language is that the
landlord has not subordinated its residual rights in the event of property damage. The
Certificate shall give a brief description of such services and materials, shall list the several
amounts so paid or owing to each of such persons, shall state the cost of the Work at the date of
the requisition, and shall state that no part of such expenditures has been or is being made the
basis for any other request for payment. The Certificate shall state also that, except for the
amounts listed therein, there is no outstanding indebtedness known to such architect or engineer,
after due inquiry, for labor, wages, materials, supplies, or services in connection with the Work
which, if unpaid, might become the basis of a vendor's, mechanic's, laborer's, materialman's, or
similar lien upon the Work or upon the Premises or any part thereof. If change orders issued in
connection with the Work increase the remaining cost to complete the Work by more than One
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Hundred Thousand Dollars ($100,000) in the aggregate in excess of then-current escrow funds,
then Tenant shall deposit with the Escrow Agent the sum of all such change orders, to be
distributed in accordance with this Section 22.1(c). Notwithstanding the foregoing, in the event
the net worth of Tenant is greater than twenty five million dollars ($25,000,000) (and Tenant,
upon request of Landlord, provides reasonable evidence regarding same), then no escrow shall
be required. Not less often than each five (5) years, the net worth requirement shall be increased
to reflect any increase in the Consumer Price Index for the prior five (5) years.

(b) Disbursement. Upon compliance with the foregoing provisions of
Section 22.1(c)(1), the Escrow Agent shall pay, out of the escrowed funds, to the persons named
in the Certificate the respective amounts stated to be due to them or shall pay to Tenant the
amount stated to have been paid by Tenant; provided, however, that such payments shall not
exceed in amount the cost of the relevant Work as stated in the Certificate. If the insurance
proceeds or reconstruction funds paid by Tenant to the Escrow Agent exceed the amount
required to pay the total cost of the Work, Tenant, after payment of all costs of the Work, shall
be entitled to receive or retain, as applicable, such excess.

22.2 Liability Insurance.

22.2.1 During the Term, Tenant shall keep in full force and effect at its own
expense a policy of commercial general liability insurance with bodily injury and property
damage coverage with respect to the Premises and business operated by Tenant, which shall list
Landlord and Landlord's Mortgagee(s) as additional insureds as their respective interests may
appear. The limits of such commercial general liability policy shall be not less than $2,000,000
combined single limit per occurrence for bodily injury and property damage, with a
commercially reasonable self-insured retention limit and deductibles similar to that maintained
by Tenant on other properties. Not less often than each five (5) years, the policy limits shall be
increased to reflect any increase in the coverage generally applicable to Tenant with respect to its
restaurants, and in any event in an amount that shall be not less than the increase in the
Consumer Price Index for the prior five (5) years. As to events which may occur on the
Premises and result in any claim hereunder, the Tenant's policy shall be primary.

22.2.2 Tenant will provide an "all Physical Loss" Builder's Risk insurance policy
on all Tenant's Work to be performed in the Premises as it relates to the Building. The policy
will include Tenant, its contractor and subcontractors and Landlord as named insureds, as their
interests appear. The amount of insurance to be provided will be one hundred percent (100%) of
the full replacement cost. In the event Tenant fails to furnish such certificates within ten (10)
days after receipt of written notice from Landlord, Landlord may then obtain such insurance and
the premiums on such insurance shall be deemed additional Rent to be paid by Tenant upon
demand.

22.2.3 Landlord agrees to obtain, or require its own tenants to obtain, policies of
general commercial liability insurance with bodily injury and property damage coverage with
respect to Landlord's Premises. Such insurance shall at all times be in an amount of not less than
Two Million Dollars ($2,000,000.00) combined single limit for bodily injury and property
damage per occurrence and may be covered by so-called "blanket" or "umbrella" policies. Such
insurance shall be written with a company or companies authorized to engage in the business of

33

11-43



general liability insurance in the state where the Shopping Center is located, and there shall be
delivered to Tenant customary insurance certificates evidencing such insurance prior to the
Delivery Date and thereafter within ten (10) days prior to the expiration of each current policy.
As to any claim which may occur off the Premises and result in any claim hereunder, the
Landlord's or other tenant's policy, as the case may be, shall be primary.

22.3 Workers' Compensation Insurance. To the extent required by law, Landlord
and Tenant shall maintain workers' compensation insurance covering their respective employees
in statutory limits, or maintain such alternate coverages or arrangements as legally permissible.

22.4 Policy Provisions.

22.4.1 The following provisions shall otherwise apply: All policies of insurance
enumerated above shall be provided by insurance carriers with a Best rating of not less than A-
(or comparable rating from a similar rating company) licensed or otherwise permitted to do
business in Virginia. Any insurance coverage enumerated above may be effected by a blanket
policy or policies of insurance or under so-called "all risk" or "multi-peril" insurance policies,
provided that the total amount of insurance available with respect to the Premises and Tenant's or
Landlord's liability hereunder shall be at least the equivalent of separate policies in the amounts
herein required, and provided further that in other respects any such policy or policies shall
comply with the provisions of this Article 22. An increased coverage or "umbrella" policy may
be provided and utilized by either party to increase the coverage provided by individual or
blanket policies in lower amounts, and the aggregate coverage provided by all such policies with
respect to the Premises and Tenant's or Landlord's liability hereunder shall be satisfactory
provided that such policies otherwise comply with the provisions of this Article 22.

22.4.2 Provided Tenant's net worth is in excess of $100,000,000, Tenant may
with respect to both Casualty Insurance under Section 22.1 and Liability Insurance under
Section 22.2 carry a commercially reasonable deductible acceptable to Landlord and its
mortgagee. Not less often than each five (5) years, the net worth requirement shall be increased
to reflect any increase in the Consumer Price Index for the prior five (5) years.

22.5 Indemnity. Except for the default or negligence of Landlord or its authorized
agents or authorized employees or authorized representatives, Tenant hereby agrees to
indemnify, defend and hold Landlord harmless from all claims, losses, costs, liability, damage or
expense, including reasonable attorneys' fees, for any death, damage or injury to persons or
property occurring on the Premises or resulting from Tenant's use or occupancy thereof.

23. SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT. Nofte this
provisions reflects the no subordination position of the lease.

At the option of Landlord or any successor-in-interest to all or part of Landlord's interest,
this Lease shall be superior or subordinate to the lien of any mortgage upon the Premises or any
property of which the Premises form a part but only if the lienholder or mortgagee signs and
delivers to Tenant a subordination, non-disturbance, and attornment agreement substantially in
the form attached hereto as Exhibit E The word "mortgage," as used herein, includes a mortgage,
deed of trust or other similar instrument and any modification, extension, renewal or replacement
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thereof. Subject to the foregoing, Tenant agrees to attorn to any such successor-in-interest and
shall, upon the written request of Landlord, promptly execute a Subordination, Non-Disturbance
and Attornment Agreement ("SNDA") in the form attached hereto as Exhibit E, or substantially
similar form reasonably acceptable to Tenant and Landlord's lender in confirmation of the
foregoing and such attornment. Tenant shall not be bound by the terms and provisions of said
SNDA until Tenant has received a fully executed and recorded copy of said SNDA.

24. TRANSFER OF INTEREST.

241 (a) Landlord may at any time transfer its interest in this Lease and underlying
fee, but no transfer or sale of Landlord's interest hereunder shall be binding upon Tenant until
Tenant has received a true, correct and complete copy of the original instrument assigning
Landlord's interest in this Lease or a certified and conformed copy of any deed conveying
Landlord's fee interest in the Premises. Any such instrument shall evidence the fact that the
assignee or transferee thereunder has assumed all of Landlord's obligations under this Lease and
acquired sufficient title to the Premises to enable it to perform such obligations. After such
assignment, Landlord shall be released from all obligations hereunder except that with respect to
any of the Shopping Center which Landlord retains Landlord shall continue to have its
obligations under this Lease unless and until Landlord disposes of such property in which event
such obligations shall be a burden on the land so sold or otherwise transferred.

(b) If any person to whom Tenant shall not then be paying Rent under this
Lease shall demand payment of Rent from Tenant, or any other amount payable by Tenant under
this Lease, alleging his or its right to receive such Rent or other amount as a result of a transfer
of Landlord's interest in this Lease or otherwise, Tenant shall not be obligated to honor such
demand unless Tenant shall receive written instructions to do so form Landlord the person to
whom Tenant shall then be paying Rent or shall otherwise receive written evidence from
Landlord satisfactory to Tenant of the right of the person making the demand. The withholding
of Rent, or any other amount payable by Tenant under this Lease, by Tenant pending the
determination of the right of the party making the demand shall not be deemed to be a default on
the part of Tenant.

24.2  Tenant shall have the right at any time to assign this Lease or sublet all or any part
of the Premises, provided Tenant shall remain liable for the full performance of all terms,
covenants and conditions of this Lease and the ECR.

25. REAL ESTATE TAXES.

25.1 If the Premises are separately assessed (or broken down by the tax assessor with
separate valuations for purposes of the tax assessment), Tenant shall pay all real estate taxes and
all installments of assessments (collectively, the "Taxes") payable with respect to the Premises
during the Lease Term promptly as the same shall become due and before interest or penalty
accrues thereon. Such payment shall be proportionately adjusted during the first and the last
years of the term hereof. Tenant shall not be chargeable with nor be obligated to pay (a) any tax
of any kind whatsoever which may be imposed on Landlord or the Rents payable
hereunder(except as provided in Sections 25.6 and 25.7) (b) any interest or penalties payable as
a result of Landlord's failure to pay any Taxes or assessments prior to delinquency, except the
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Taxes mentioned in this Article 25 if they are separately billed to Tenant. Tenant shall provide
Landlord with a copy of the paid tax bills within ten (10) business days after receipt thereof.

25.2 If the Premises are not already separately assessed, Landlord shall upon the
execution of this Lease request that the Premises be separately assessed by the applicable taxing
authorities. If Landlord is unable to cause the Premises to be separately assessed by the
applicable taxing authorities, Tenant shall pay to Landlord Tenant's proportionate share of the
Taxes payable with respect to the Shopping Center during the Lease Term. Tenant's
proportionate share shall be based on the relative land values of outparcels compared to "in-line"
land values and the relative value of the improvements thereon.

25.3 If the Premises are not already separately assessed, Landlord shall submit a bill to
Tenant together with photostatic copies of all notices regarding the Taxes, including but not
limited to any assessments, changes of assessments, tax rates, changes of taxes, and tax bills (the
"Tax Bill"). The Tax Bill shall be submitted to Tenant at least fifteen (15) days before the last
date when Tenant must make appeals or take other appropriate legal action in connection with
such Taxes on the Premises. Tenant shall pay the Tax Bill to Landlord on or before the later of
(1) fifteen (15) days prior to the due date of the Taxes and (ii) thirty (30) days after billing from
Landlord. Tenant shall pay only its proportionate share of Taxes payable with respect to the
Shopping Center land until such time as the improvements comprising the Premises are
separately assessed, and Tenant shall not pay any Taxes against the buildings comprising the
Shopping Center until such time. Tenant shall under no circumstances be liable for any Taxes
assessed after the termination of this Lease. Landlord shall furnish Tenant with proof of
payment of the Taxes within sixty (60) days of Tenant's payment. If Landlord fails to provide
Tenant of such proof of payment of the Taxes, Tenant shall not be obligated to make further
payments of the Taxes until such proof of payment of the Taxes is received by Tenant for
Landlord.

25.4 Tenant shall have the right to contest, in good faith, the validity or the amount of
any Taxes levied against the Premises, whether the Premises are separately assessed or not, by
such appellate or other proceedings as may be appropriate in the jurisdiction and may defer
payment of such obligations, pay same under protest or take such other steps as Tenant may
deem appropriate. Landlord shall cooperate with the institution and in prosecution of any such
proceedings and will execute and will provide any documents reasonably required therefor. The
expense of such proceedings shall be borne by Tenant and any refunds or rebates secured shall
belong to Tenant. In the event Landlord contests the validity or the amount of any Taxes levied
against the Premises or the Shopping Center, Landlord shall pay for the cost thereof (or make
arrangements for a contingent fee), and if any refunds or rebates are secured by Landlord as a
result of such proceedings, Landlord shall proportionately pass-through to Tenant the amount of
any such refunds or rebates. Further, if Landlord contracts with any outside consultants for such
services for purposes of seeking any refunds or rebates of the Taxes, such contracts will be
written on a contingency basis not to exceed, without Tenant's prior consent, one-third (1/3) of
the savings.

25.5 Landlord or Tenant shall have the right to contest or seek a reduction in Taxes. In
the event of any action to abate or reduce Rents, any rebates, refunds or abatements of Taxes,
less reasonable out-of-pocket costs paid to independent third parties to obtain the same, shall be
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refunded to Tenant on a pro-rata basis to the extent previously paid by Tenant within thirty (30)
days of receipt by Landlord.

25.6 Tenant shall at all times be solely responsible for and shall pay before
delinquency all municipal, county, state or federal taxes assessed or levied against any leasehold
interest hereunder or any personal property of any kind owned, installed or used by Tenant. If at
any time during the term of this Lease, a tax or excise on Rents or other tax, however described,
is levied or assessed against Landlord on account of or measured by, in whole or in part, the Rent
expressly reserved hereunder (excluding any income, corporate franchise, corporate, estate gift,
inheritance, succession, capital stock, corporate loan, corporate bonus, transfer or profit tax of
Landlord) as a substitute, in whole or in part, for taxes assessed or imposed on land and
buildings, such tax or excise on Rents or other tax shall be included as a part of the real property
taxes covered hereby, but only to the extent of the amount thereof which is lawfully assessed or
imposed as a direct result of Landlord's ownership of this Lease or of the Rent accruing under
this Lease. If any real property tax or assessment levied against the land, buildings or
improvements covered hereby or the Rents reserved therefrom shall be evidenced by
improvement or other bonds or in other form which may be paid in installments, Landlord shall,
if permitted, elect such installment payment plan and only the amount paid in any Lease Year
shall be included in the taxes for that Lease Year for purposes of this Article.

25.7 Tenant shall also reimburse Landlord for Tenant's pro rata share (based on
acreage) for the real estate taxes on the ponds, drainage and related areas serving the Shopping
Center and not part of any parcel leased or sold to another tenant.

26. MECHANICS LIENS.

26.1 Tenant covenants to promptly remove any lien filed against the Premises or
Landlord's Premises as a result of Tenant's nonpayment for, or disputes with respect to, labor or
materials furnished to the Premises or Landlord's Premises for or on behalf of Tenant or any
party claiming by, through, or under Tenant nor shall Tenant permit any judgment, lien or
attachment to lie, as applicable, against the Premises or Landlord's Premises as a result of its
breach of the foregoing. If, after Tenant has received notice of the same, Tenant fails to
discharge of record (by substitution of collateral, posting a bond therefor, court order or
otherwise) any such lien within thirty (30) days (or such shorter period as Landlord may
reasonably require in conjunction with any sale, financing or other transaction), then in addition
to all other rights, Landlord may (but shall not be obligated to) discharge such lien in any
appropriate manner, and all amounts so paid (including Landlord's out-of-pocket costs and
attorney's fees) with interest at the Default Rate shall be immediately payable by Tenant.

26.2 Tenant may contest any mechanics' or other liens imposed against the Premises
(provided Landlord agrees and acknowledges that Tenant shall have no responsibility with
respect to liens arising from Landlord's Work or other construction, repair or maintenance
required of Landlord under this Lease), provided Tenant believes in good faith that such liens are
not proper, and further provided that Tenant bonds the liens so that such liens are released of
record. Upon a final determination of the validity of such lien or claim, Tenant shall promptly
pay any judgment or decree rendered against Tenant or Landlord, including without limitation all
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proper costs and charges, and shall cause such lien to be released of record, all without cost to
Landlord.

27. COMMON AREAS.

27.1 Tenant will at its own expense maintain good order, condition (comparable to
other first-class shopping centers in the trade area) and repair all parking areas, landscaping,
sidewalks, drive aisle and other similar areas of the Premises ("Common Areas"). Landlord
grants to Tenant, its agents, employees and invitees, the nonexclusive right to use the Common
Areas in common with other tenants of the Shopping Center.

27.2  With respect to maintenance of the Premises and the other Common Areas of the
Shopping Center, each of the tenants shall comply with the ECR with respect to their respective
properties. The parties also recognizing it may be advantageous to them in the future to enter
into a joint maintenance agreement pursuant to which all maintenance for all portions of the
Shopping Center or their respective portions, as the case may be, will be maintained under a
single contract. In such event, the parties agree to endeavor in good faith and negotiate
appropriate agreement for the maintenance of the Shopping Center, including the Premises, for
the joint payment of expenses; provided, that, in any such agreement either party shall have the
right upon reasonable notice as may be agreed to at the time, to terminate the agreement if such
party is not satisfied with the quality or expense of such maintenance.

28. ALTERATIONS TO SHOPPING CENTER.

Landlord will not take any action with respect to the Shopping Center in violation of the
ECR. Tenant shall be a third party beneficiary with respect to its rights to enforce in compliance
under the ECR and Landlord shall affirmatively place an obligation to comply with the ECR on
all other purchasers or tenants of any interest in the Shopping Center. Landlord will not amend
the ECR during the term of this Lease without the consent of Tenant which consent shall not be
unreasonably withheld.

29. HAZARDOUS MATERIALS.

29.1 Landlord represents to Tenant that Landlord has no knowledge of any Hazardous
Materials which may have been used, released, generated, stored, treated, discharged or disposed
of in or about or under the Premises in violation of any Environmental Law. However, Tenant
acknowledges that Landlord is leasing the Premises to Tenant with no warranty or
indemnification whatsoever with regard to the environmental condition of the Premises.

29.2 Any Hazardous Materials on the Premises and all containers therefor, shall be
used, kept, stored, and disposed of in a manner that complies with all Environmental Laws
applicable to Hazardous Materials.

29.3 Tenant agrees that, during the term of this Lease, including any renewals, it shall
be fully liable for all loss, cost and expense related to the use, release, generation, storage,
treatment, discharge or disposition of all Hazardous Materials placed or kept on the Premises by
Tenant, its subtenants, assignees, contractors and subcontractors and that all such Hazardous
Materials will only be used, released, generated, stored, treated, discharged or disposed of on or
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about the Premises in compliance with all Environmental Laws. If Tenant shall fail to comply
with the obligations set forth in the preceding sentence, or if Tenant or any licensee or subtenant
of Tenant violates the Environmental Laws, Tenant shall thereafter remediate the alleged
violation in accordance with the Environmental Laws, and except for any breach by Landlord of
its representations and obligations under 29.1 above, Tenant shall defend, indemnify, and hold
harmless Landlord and its agents, from and against any loss, damage, claims, demands, penalties,
fines, liabilities, settlements, damages, costs, or expenses (including, without limitation,
reasonable attorneys' and consultants' fees, court costs, and litigation expenses) of whatever kind
or nature, known or unknown, contingent or otherwise, arising out of or in any way related to
any breach of the foregoing obligations. The provisions of this subsection shall survive the
termination or expiration of this Lease.

29.4 The term "Hazardous Materials" includes all materials, chemicals, substances,
waste products, contaminants, pollutants or constituents thereof, that are regulated or controlled
under the Environmental Laws as defined in Section 29.5 below.

29.5 Environmental Laws” shall mean all Laws: (a) relating to the environment,
human health, or natural resources; (b) regulating, controlling, or imposing liability or standards
of conduct concerning any Hazardous Materials; (c) relating to Remedial Action; and
(d) requiring notification or disclosure of releases of Hazardous Materials or of the existence of
any environmental conditions on or at the Premises, as any of the foregoing may be amended,
supplemented, or supplanted from time to time Such laws shall include, without limitation, the
Clean Air Act, Clean Water Act, Comprehensive Environmental Response, Compensation &
Liability Act, Resource Conservation and Recovery Act (“RCRA”), Federal Insecticide,
Fungicide, and Rodenticide Act "FIFRA”), Toxic Substances Control Act (“TSCA”), the Energy
Policy Act (regulation of Underground Storage Tanks) the Emergency Planning and Community
Right-To-Know Act of 1986, as amended from time to time, 42 USC Section 11001, et seq, and
all other applicable federal, state and local laws, rules, regulations, codes and ordinances.

29.6 “Law” or “Laws” shall mean any present or future applicable law, statute,
ordinance, regulation (including zoning regulations), code, building code, judgment, injunction,
arbitration award, order, rule, directive, common law, codes and ordinances of any
Governmental Authorities, easement, covenant, restriction, or other agreement of record
affecting the Premises as of the date of this Lease or subsequent thereto.

30. ESTOPPEL CERTIFICATE.

Landlord and Tenant agree within fifteen (15) business days after request therefor by the
other, subject to reimbursement for any reasonable legal expense in connection with the review
thereof, to execute in recordable form and deliver a statement, in writing, certifying (a) that this
Lease is in full force and effect, (b) the Commencement Date and the Rental Commencement
Date of this Lease, (c) the last period for which Rent is paid currently, (d) the amount of Rent, if
any, paid in advance, (¢) that there are no known uncured defaults by the other party or stating
those claimed, as the case may be, and (f) a certified copy of the lease, as modified, such other
information as may be reasonably requested and reasonably agreed to be provided; provided that,
in fact, such facts are accurate and reasonably ascertainable. Certificates with the amount of rent
shall not be recorded.
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31. ATTORNEY'S FEES.

In the event Tenant or Landlord defaults in the performance of any of the terms,
covenants, agreements or conditions contained in this Lease and the other party places in the
hands of an attorney the enforcement of all or any part of this Lease, the defaulting party agrees
to pay on demand the other party's reasonable attorneys' fees for the services of the attorney,
whether suit is actually filed or not. If Landlord fails to pay any such fees on demand, Tenant
may deduct the amount of such fees from the Rent and other charges otherwise due hereunder.
In addition, each party shall be entitled to reasonable attorneys fees incurred by such party in
connection with documents requested by the other party during the Lease Term.

32. BROKERAGE.

Each party represents to the other that it has only dealt with ---- Company and
as agent and agrees to indemnify and save the other harmless from any
breach by such party of the foregoing representation. Landlord shall pay all brokerage fees and
commissions to the extent of, and only to the extent of the following: to ----- and

divided in equal shares, six percent (6%) of Minimum Rent, as provided for in paragraph 7.1,
actually collected paid. No agent may file any lien or notice of lien unless Landlord has
defaulted in the payment of any monies due such agent and the failure of Landlord to cure the
same within thirty (30) days after receipt of written notice.

33. NOTICES.

Any notice or consent required to be given by or on behalf of either party to the other
shall be in writing and given by mailing such notice or consent or sending by recognized
overnight courier service, and shall be deemed given either (i) one (1) business day after sending
by an overnight courier service, or (ii) two (2) business days after sending by registered or
certified mail, return receipt requested, addressed to the other party as indicated in Article 1(G)
hereof, or at such other address as may be specified from time to time in writing by either party.
Any notice or consent given hereunder by either party shall be deemed effective when mailed as
aforesaid, but the time period in which to respond to any notice or consent shall commence to
run on the date on which such notice or consent is actually received by the addressee. Refusal to
accept delivery shall be deemed receipt thereof.

34. MISCELLANEOUS.

34.1 Severability of Provisions. If any term or provision of this Lease, or the
application thereof to any person or circumstance, shall to any extent be determined to be invalid
or unenforceable by a court of competent jurisdiction, then the remainder of this Lease, or the
application of such term or provision to persons or circumstances other than those as to which it
is held invalid or unenforceable, shall not be affected thereby.

34.2 Memorandum of Lease. Neither party may record this Lease. However, upon
the request of either party hereto, the other party shall join in the execution of a memorandum or
so-called "short form" of this Lease for the purposes of recordation ("Memorandum of Lease") in
the form of Exhibit F. Said Memorandum of Lease shall describe the parties, the Premises, the
term of this Lease and any special provisions hereof, and shall incorporate this Lease by
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reference. Any fees required to be paid in order to prepare or record such Memorandum of
Lease shall be paid by the party recording the same. In the event of any conflict between the
provisions of the Memorandum of Lease and the Lease, the Lease shall control. At the expiration
or earlier termination of the Lease, the parties agree that should a Memorandum of Lease have
been recorded, either party will, at the request of the other party, execute an instrument, in
recordable form, acknowledging the expiration or earlier termination of the Lease, which
instrument may be recorded by either party at the expense of the party recording the same; or in
the alternative, in the event a party desires the execution of a Memorandum of Lease, either party
may require the other also to execute a Memorandum of Lease Termination to be held in escrow
by Landlord's counsel and filed upon the expiration or termination of the Lease in accordance
with its terms.

34.3 Entire Agreement. This instrument shall merge all undertakings between the
parties hereto with respect to the Premises and upon execution by both parties shall constitute the
entire lease agreement, unless thereafter modified by both parties in writing. In the event
Landlord shall execute this Lease prior to Tenant, Tenant shall have ten (10) days to accept the
terms hereof and to execute this Lease, during which time Landlord's execution shall constitute
an irrevocable offer.

344 Relationship of the Parties. Nothing contained in this Lease shall be deemed or
construed by the parties hereto or by a third party to create the relationship of principal and agent
or of partnership or of joint venture of any association whatsoever between Landlord and Tenant,
it being expressly understood and agreed that neither the method or computation of Rent nor any
other provision contained herein, nor any act or acts of the parties hereto, shall be deemed to
create any relationship between Landlord and Tenant other than the relationship of lessor and
tenant.

34.5 Importance of Each Covenant. Each covenant and agreement on the part of one
party hereto is understood and agreed to constitute an essential part of the consideration for each
covenant and agreement on the part of the other party.

34.6 Headings. The headings of the Articles of this Lease are for convenience of
reference only and do not form a part hereof, and they shall not be interpreted or construed to
modify, limit, or amplify the intent of such Articles.

34.7 Parties in Interest. Subject to the provisions of this Lease relating to
assignment, subleasing and other transfers of the parties' interests, this Lease shall inure to the
benefit of and be binding upon the successors in interest and assigns of the parties hereto.

34.8 Counterparts. This Lease may be executed in any number of counterparts, each
of which shall be deemed to be an original, but all of which shall constitute one and the same
instrument.

34.9 Number and Gender. Words in the singular, plural, masculine, feminine and

neuter as used herein shall have the meanings and be construed as required by the context in
which they are used herein.
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34.10 Governing Law. This Lease shall be construed and governed by the laws of the
State in which the Premises are located without regard to conflict of laws. Should any provisions
be illegal or not enforceable under the laws of the said State, it or they shall be considered
severable, and the Lease and its conditions shall remain in force and be binding upon the parties
as though the said provisions had never been included.

34.11 Exculpation. The liability of Landlord under this Lease shall be limited to
Landlord's equity interest in the Premises, and any judgments or claims against Landlord shall be
satisfied solely out of proceeds of sale of such equity interest. No individual who is the Landlord
(except to the extent of the individual's equity interest in the Premises) and no member or partner
of any joint venture, tenancy in common, firm, partnership or other form of joint owner that is
the Landlord, or their heirs, personal representatives, executors, successors and assigns, shall
have any personal liability to Tenant under this Lease or to any person claiming through or under
Tenant for any amount.

34.12 Time of the Essence. Time is of the essence under this Lease; however, any
deadline (except the termination of this Lease and the date for payment of Rent) which is on a
non-business day may be extended until the close of the first business day following such date.

35. RIGHT OF FIRST NEGOTIATION This clause is reasonably fair to both
parties and much better for Landlords because rights of first refusal can
depress the value of properties and complicate sales and related

transactions. 1f Landlord desires to sell the Premises to an unrelated third party,
Landlord grants Tenant a right of first negotiation with respect to the Premises.

35.2 In the event that the negotiations are not successful and Landlord does not sell the
Premises within twelve (12) months after the conclusion of such negotiation and, if closing of
another sale has not occurred, the right of first negotiation shall be reinstated. Landlord shall not
during the twelve (12) months sell the property to a third party at a price equal to or less than the
best offer received from Tenant in the negotiations without providing Tenant a reasonable
opportunity to purchase for the same price.

35.3 Tenant’s right of first negotiation hereunder shall be operative only with respect
to sales or transfers of the Property by Landlord to entities or individuals unrelated to Landlord.
Landlord shall be deemed to be related to any entity in which (i) it, or its owners, directly or
indirectly, own at least fifty percent (50%) of the beneficial ownership interests or (ii) an entity
owned or controlled by family members of the owners of Landlord. Tenant’s rights hereunder
shall survive any such transfer to a related entity or individual, unless Landlord has offered the
Property to Tenant by giving Tenant a Notice and Tenant has made a Rejection of such Offer

36. RIGHTS OF LEASEHOLD MORTGAGEE

The provisions below have been widely accepted by lenders where there is
a triple net ground lease and there will be only a Leasehold Mortgage.

In the event that Tenant shall mortgage or pledge its interest in this Lease (hereinafter
called the "Leasehold Estate") as security for an indebtedness in any form whatsoever (such
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mortgage or pledge is hereinafter referred to as a "Leasehold Mortgage"), and if the holder of
such indebtedness secured by the Leasehold Estate (hereinafter called the "Mortgagee" notifies
Landlord in writing of the execution of such Mortgage and the name and place and method for
service of notices upon such mortgagee, then, from and after receipt of such notice and in such
event, Landlord hereby agrees for the benefit of Tenant and such mortgagee as follows:

36.1 Landlord will give to any Mortgagee, simultancously upon service thereof on
Tenant, a duplicate of any and all notices or demands given by Landlord to Tenant and no such
notice to Tenant shall be effective unless a copy is so served upon the Mortgagee;

36.2 In the event of any default by Tenant under this Lease, or under the terms of the
Leasehold Mortgage, the Mortgagee shall have the privilege of performing any of Tenant's
covenants or of curing any defaults by Tenant or of exercising any election, option or privilege
conferred upon Tenant by the terms of this Lease, and Landlord shall accept performance by or
at the instance of the Mortgagee as if the same had been by Tenant;

36.3 Landlord shall not terminate this Lease or Tenant's right to possession for any
default of Tenant if, with respect to a monetary default, within a period of thirty (30) days after
the expiration of the period of time within which Tenant might cure such default (provided
Landlord has given notice to Mortgagee as otherwise provided hereunder) such default is cured
or caused to be cured by the Mortgagee or with respect to non-monetary defaults if, within a
period of thirty (30) days after the expiration of the period of time within which Tenant might
commence to eliminate the cause of such default, the Mortgagee commences to eliminate the
cause of such default and proceeds therewith diligently and with reasonable dispatch to cure the
default; provided that for reoccurring defaults and any monetary defaults after the first such
default, (i) Landlord in addition to its other rights hereunder, shall be entitled to a late fee of five
percent (5%) of the payment then due plus any reasonable expenses incurred by Landlord in
enforcing its rights hereunder, (ii) Mortgagee shall be obligated to pay all monetary amounts due
before the expiration of the then applicable cure period; and (iii) Mortgagee agrees that any
monies expended by Landlord to cure any nonmonetary obligation of Tenant (such as by way of
example the cost of repairs) become monetary obligations after Tenant and Mortgagee being
given a bill for the cost thereof.

36.4 If the Mortgagee cannot cure a default of Tenant unless the Mortgagee obtains
possession of the Premises or acquires Tenant's Leasehold Estate under this Lease or if the
default cannot be cured at all, then the following shall apply: Landlord shall not terminate this
Lease or Tenant's right to possession for any default of Tenant if, as provided under
subparagraph (c) above, provided the Mortgagee pays all Rent and other monies due and keeps
all such payments current and takes prompt and continuously diligent steps to institute, prosecute
and complete foreclosure proceedings or otherwise acquire Tenant's interest under this Lease and
upon obtaining possession or acquiring Tenant's interest under this Lease, the Mortgagee shall
promptly cure all still remaining defaults then reasonably susceptible of being cured by it
provided, however, that the Mortgagee shall not be obligated to continue possession or to
continue foreclosure proceedings after these defaults have been cured. Any default by Tenant
that is not reasonably susceptible of being cured by Mortgagee shall be deemed to have been
waived by Landlord upon completion of foreclosure proceedings or upon acquisition by the
Mortgagee of Tenant's interest in the Lease, except that any events of default which are
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I1.

reasonably susceptible of being cured shall then be cured with reasonable diligence after
completion of foreclosure proceedings or acquisition by the Mortgagee of Tenant's interest in
this Lease. It is understood and agreed that the Mortgagee or its designee or any purchaser in
foreclosure proceedings may become the legal owner and holder of this Lease through any
foreclosure proceedings or by assignment of this Lease in lieu of foreclosure;

36.5 No agreement between Landlord and Tenant modifying, canceling or surrendering
this Lease shall be effective without the prior written consent of the Mortgagee;

36.6 No union of the interests of Landlord and Tenant herein shall result in a merger of
this Lease in the fee interest; and

36.7 In the event of any termination of this Lease prior to the expiration of the term of
this Lease, except by eminent domain, Landlord shall serve upon the Mortgagee, in the manner
provided in Section 33 of this Lease, written notice of such termination and a statement of all
other defaults, if any, under this Lease then known to Landlord. The Mortgagee upon payment
to Landlord of all monies due with respect to this Lease and all Landlord's transactional costs
including attorney's fees shall then have an option to obtain a new lease upon the same terms and
conditions set forth in this Lease to the extent that the same are then applicable and with the
same priority with respect to the Property. This option must be exercised by written notice to
Landlord given within forty-five (45) days from the date the Mortgagee receives such notice and
statement from Landlord. The new lease shall require the Mortgagee to cure all defaults of
Tenant under this Lease which are reasonably susceptible of being cured by the Mortgagee.

36.8 If a Mortgagee takes possession of the Premises, the Mortgagee shall be liable for
Tenant's obligation (prorated for the applicable periods) which such Mortgagee is in possession
of the Premises so long as its bonafide Third party transfer assumes the obligations thereafter.

EXHIBITS.

Attached hereto and made a part of this Lease are Exhibits
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IN WITNESS WHEREOF, the parties hereto have executed this Lease as of the date
first above written.

LANDLORD:

LANDLORD INC.

Date: , 20 By:

Name:
Its: President

TENANT INC:

Date: , 20 By:
Name:
Its:
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EXHIBIT 2
TO CLE PROGRAM

HOW TO ADD VALUE
IN COMMERCIAL LEASE NEGOTIATIONS AND THE LEASE PROVISIONS
Robert C Goodman Jr.

Drafting the Rules and Regulations for a Marina was an exercise not just in talking
with my client, but more importantly contacting existing marinas and thinking
through what is appropriate for a first class facility.

RULES AND REGULATIONS
OF
MARINA

All use of property in the Marina and all conduct of persons in the Marina
shall be in accordance with the provisions of these Rules and Regulations. These
Rules and Regulations shall apply to each Tenant and the respective families and
guests, employees, contractors, agents and invitees of any Tenant.

“Marina” shall mean and include all Common Areas of Marina including the
Marina and shall also include the surrounding waters of Creek.

“Landlord” shall include duly authorized representatives or agents of the
designated Landlord, including the Property Director.

“Tenant” shall mean any person leasing a slip or other space in the Marina
including tenants and subtenants of buildings and spaces therein.

“Common Areas” shall mean the parking lot, drive aisles, piers, docks, picnic
areas, bulkheads, public dock space and walk ways within the Marina.

1. The rules of the road and the navigation laws of the United States shall
apply to all vessels in the Marina.

2. No boat shall be operated so as to cause a wake in the Marina.
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3. Neither Landlord nor any agent of Landlord shall be responsible for
loss or damage to vessels in the Marina. Each owner of a vessel shall be responsible
for damage to other boats in the Marina and for damage to any Common Areas or
facilities (including, without limitation, docks, pilings, piers and bulkheads) of the
Marina as a result of any actions by his vessel.

4. All vessels mooring in the Marina shall carry liability insurance against
damage to persons or property with such limits as the Landlord may from time to
time establish, and the owner thereof shall, upon request of Landlord, furnish
appropriate evidence that such insurance is in full force and effect.

5. All vessels mooring in the Marina must be seaworthy, fully found, in
insurable condition, in compliance with all local, state and federal safety regulations,
and capable of getting underway within one hour after notice. It is the responsibility
of the vessel owner to keep his vessel in such condition that it does not become
unsightly or in the opinion of Landlord reflect unfavorably on the appearance of the
Marina.

6. All vessel owners shall furnish Landlord, prior to mooring, with
(a) information from current Documentation Certificate or Registration Card, and
(b) the name and home and business address and telephone number of the owner of
the vessel (and master of the vessel if different from owner).

7.  In order to maintain proper security procedures for the Marina and to
prevent unauthorized use of mooring slip, Tenant shall furnish Landlord with the
name and registration number or document number of Tenant’s vessel. Any vessel
with respect to which Landlord has not been furnished such information may be
refused access and/or granted moorage at current transient rates, either in the
Tenant’s slip or elsewhere as Landlord may determine.

8. Transfer of vessels between slips or from one slip to another is not
permitted, except with the prior written approval of Landlord.

9. Tenant is responsible for mooring and maintaining the security of its
vessel. All vessels shall be moored in berths or at moorings in a manner acceptable
to Landlord, or shall be removed from the Marina. In the alternative, Landlord, after
notice to the owner of a vessel, will moor vessels and assess a service fee. Only one
vessel may be moored in a Slip. No vessel may overhang any mooring space without
the prior approval of Landlord.

10. Fueling of a vessel in any slip or mooring area is STRICTLY
PROHIBITED. All fueling at the Marina must be done at the designated fuel dock.
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11. Routine maintenance may be accomplished at mooring spaces but only
with the express approval of Landlord. However, no major maintenance, such as
shaft pulling, spray painting, engine removal or any action that might induce
irreversible flooding or any major topside conversion work may be undertaken while
the vessel is moored in the Marina, except to the extent expressly approved in
advance in writing by Landlord. Any vessel which may sink in the Marina shall be
immediately removed by the owner thereof.

12.  All vessels shall be properly maintained and kept in a clean and orderly
condition insofar as the exterior appearance thereof is concerned. No laundering or
drying of laundry is permitted on any deck or rigging of any vessel or on the
Common Areas.

13.  All shore power connectors for any vessel shall be properly sized to be
equal to or in excess of that required for service requested.

14. Only a Tenant and those expressly authorized by Landlord may use the
water and electrical power service provided to Tenant.

15. Water conservation shall be practiced at all times. All water hoses shall
have nozzles and shall be turned off when not in use.

16. Oil, gas, spirits, paints, inflammables and other substances which are
deemed pollutant substances under the provisions of any state or federal law may
not be discharged into the Marina waters or on the docks or Common Areas. No
discharge of sanitation effluent is permitted on the Marina. Tenants are responsible
for all spills of any petroleum, other pollutant or other prohibited discharge.

17. No explosive or other hazardous materials of any nature may be stored
in the Marina or on any vessel except (a) for fuel within Coast Guard approved tanks
in a vessel and (b) lubricants and normal cleaning materials used in the ordinary
course of operation.

18. All Common Areas shall be kept clean at all times. Storage of loose
gear on the Common Areas is not permitted. Hoses and electrical power lines shall
not cross piers, docks or walkways. The finger pier between slips is for the use of
the vessels on each side, and location of private gangways should be governed
accordingly. In no case may a single gangway block access to another vessel.

19.  All supplies, materials and accessories shall be stored in the dock box
or locker available for each Slip, and nowhere else on the Common Areas, except as
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may be permitted by Landlord. No paint and other flammable substances shall be
stowed in any dock box or locker box.

20. All dock boxes must be purchased or rented from Landlord and
installed by Landlord’s personnel.

21. No structure may be erected on any of the Common Areas. Any
additions or changes to any of the Common Areas is expressly prohibited.

22. No crab pots are permitted from any Common Areas or from boats in
the Marina. Crabbing and fishing are permitted, unless permission is revoked by the
Property Director.

23.  Cleaning of fish, shell fish and game is prohibited in the Common Areas
in the Marina, except where expressly designated.

24. Swimming from vessels, piers, docks or bulkhead is prohibited.

25.  Open fires are expressly prohibited on any vessel moored in the Marina
and on any common area in the Marina.

26. Norefuse (including cigarette butts) shall be thrown overboard or in the
Common Areas. All garbage shall be securely wrapped, tied in plastic trash bags and
deposited in receptacles supplied for that purpose, and other debris placed where
specified by Landlord.

27.  All persons shall reduce noise levels between the hours of 9:00 p.m.
and 7:00 a.m. Unnecessary noise shall be avoided at all times.

28.  All persons shall conduct themselves courteously, in compliance with
all laws and so as not to constitute a public nuisance.

29. No advertising or soliciting is permitted on any vessel or any of the
Common Areas within the Marina.

30. No sign, advertisement or notice shall be exhibited, described, painted
or affixed on any of the Common Areas. No sign, advertisement or notice shall be
exhibited, described, painted or affixed on any vessel and any Slip or other mooring
space of the Marina except for a sign reasonable in size approved by Landlord which
may advertise the vessel for sale or charter.

31. Restrooms
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All restroom usage shall be in accordance with the following

provisions:

(a)

(b)
(c)

(d)

(e)

)

32. Pets

Only authorized users having card access may utilize the
restrooms after hours.

Restrooms may only be used for their intended purpose.

No smoking, drinking or other activity other than that consistent
with the normal use of a restroom may be conducted in said
restrooms.

Each user of the restrooms 1s expected to comply with customary
sanitary practices including flushing of commodes, clean up of
unusual dirt, removing all personal items and utilizing trash
disposal otherwise appropriate in a restroom. Other discardable
items are to be deposited into dumpsters elsewhere in the
common areas.

Only tenants and their personal guests are authorized to use the
restrooms when they are unlocked.

Any violation of these premises or other improper use of the
restrooms will result in revocation of rights of said tenant and
tenant’s invitees.

No pets will be permitted in any Slip or the Common Areas

except subject to the following conditions:

(a)
(b)

(©)
(d)

Only domestic pets shall be permitted.

All pets shall be kept sufficiently under control at all times so
that they will not become a nuisance to the owners or occupants
of other slips.

All pets must be licensed as may be required by law.

No more than two domestic pets will be permitted for any Slip
except with the approval of the Landlord.

11-60



(e)  All pet owners shall be responsible immediately to remove and
clean up any mess created by their pet in any portion of the
Common Areas.

33. Motorcycles and bicycles shall not be ridden on docks or piers and shall
be parked in designated parking areas.

34. There shall be no boat trailers in the parking lot. Campers and
recreational vehicles may only be parked in the parking lot with the permission of
Landlord but only in specifically designated areas.

35.  All persons in the Marina shall observe all speed limits, no parking and
other designated signs with respect to vehicles and access by persons.

36. Landlord reserves the right to restrict use of parking available to
Tenants of slips and/or mooring space in the Marina and to impose time and/or
location limits on such use.

37. No employee of the Landlord shall perform any personal services,
while on duty, for any individual Tenant, guest, employee, agent or Tenant, except
to the extent that such services are approved by Landlord.

38. Landlord may at any time require the immediate removal from the
Marina of any vessel in violation (or whose owner, owner’s guests, agents,
employees or invitees are in violation) of these Rules and Regulations and may have
any such offending vessel (or vessel of any offending owner, or such owner’s guests,
agents, employees or invitees) removed at Tenant’s expense.

39. Landlord may enforce such reasonable system of fines and/or cost
reimbursement and/or lease termination for infractions of these Rules and
Regulations as the Landlord may from time to time adopt subject to such procedures
with respect to enforcement as the Landlord may from time to time adopt.
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Risky Business: Strategies for Assessing & Managing
Environmental Risk in Commercial Real Estate Transactions

by
Maxwell H. Wiegard, Esq.

Miles & Stockbridge P.C.
901 E. Byrd Street, Suite 950
Richmond, Virginia 23219
mwiegard@milesstockbridge.com
804.905.6932 Direct
540.815.8040 Mobile

The objective of this presentation is to provide a framework for Virginia attorneys in Virginia to
understand, assess, and manage environmental risk in the context of handling commercial real estate
transactions. Following a brief summary of the development of federal environmental laws and state
environmental regulatory programs, we will discuss of the types and categories of environmental risk at a
conceptual level, and then discuss certain tools and strategies for assessing and managing environmental

risk available to Virginia attorneys.

1. Development of Federal Environmental Programs and Relationship to State Programs

In 1969, the U.S. Congress commenced the modern phase of environmental policymaking when it
enacted the National Environmental Policy Act (“NEPA”).! NEPA requires federal agencies to conduct
environmental assessments of their regulatory actions. If such an assessment determines that significant
effects on environmental quality are anticipated, NEPA requires preparation of an environmental impact
statement.” In the wake of NEPA’s enactment, in 1970, the President established the U.S. Environmental
Protection Agency for the purpose of consolidating environmental regulatory and enforcement

responsibilities that had been spread throughout multiple federal agencies.

Since 1970, the U.S. Congress has enacted numerous statutes regulating environmental media and
activities with potential to adversely affect human health and the environment, including the following

statutes:

e Air

"NEPA § 101 et seq., 42 U.S.C. § 4331 et seq.
2NEPA § 102; 42 U.S.C. § 4332.
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o 1970 — Clean Air Act
= (Clean Air Act Amendments of 1977
= (Clean Air Act Amendments of 1990
e Surface Water and Ground Water
= 1972 — Federal Water Pollution Control Act Amendments
= (Clean Water Act Amendments of 1977
= (Clean Water Act Amendments of 1987
e Drinking Water
o 1974 — Safe Drinking Water Act
= Safe Drinking Water Act Amendments of 1996
e Solid Waste and Hazardous Waste
o 1976 — Resource Conservation and Recovery Act (“RCRA”)
o 1984 — Hazardous and Solid Waste Amendments to RCRA
e Toxic Substances
o 1976 — Toxic Substances Control Act (“TSCA”)
e Remediation of Properties Contaminated by “Hazardous Substances”
o 1980 — Comprehensive Environmental Response, Cleanup and Liability Act (“CERLCA”
or “Superfund”)
= 1986 — Superfund Amendments and Reauthorization Act (“SARA”)
= 1996 — Asset Conservation, Lender Liability, and Deposit Insurance Protection
Act
= 2002 — Small Business Liability Relief and Brownfields Revitalization Act

Each of the above-listed statutes implement a similar regulatory framework, which includes the
setting of minimum standards at a national level and implementation of such standards through a national
permit program. Following the enactment of complimentary state laws and regulations, states may obtain
EPA approval of parallel state environmental regulatory programs. In the event a state elects not to adopt

and run a parallel state regulatory program, the EPA will operate the permit program in such state.

State environmental regulatory programs derive their authority from state statutes and regulations
alone. The enactment of such statutes and regulations by a state is a condition precedent to obtaining EPA
approval of a particular stand-alone regulatory program, which may be stricter than the corresponding
federal regulatory program, but not less strict, in accordance with the Supremacy Clause of the United

States Constitution.

-2



The Commonwealth of Virginia has obtained EPA approval to implement and operate the permit

and enforcement programs contemplated in the above-listed federal statutes.

II. Evolution of Virginia Environmental Laws and Regulatory Programs

To regulate public water supplies, in 1916, the Board of Health was formed.? A decade later, the
Department of Conservation and Recreation, which has implemented the Chesapeake Bay Local Assistance

programs and handled certain stormwater permitting responsibilities, was formed.*

To address concerns about water pollution, in 1946, the State Water Control Board (‘SWB”) was
established.” Since 1972, the scope of the SWCB’s responsibilities has significantly expanded to include
implementation of the Virginia Pollutant Discharge Elimination System (“VPDES”) permit program,

regulation of surface water withdrawal from streams, and filling, dredging and disturbance of wetlands.

To address concerns about air pollution, in 1966, the State Air Pollution Control Board (“SAPCB”)
was established to regulate air quality. This is the Board that is responsible for implementing provisions of

the federal Clean Air Act in Virginia.

In the wake of the enactment of NEPA and the establishment of the EPA, in 1972, the Virginia
Environmental Quality Act was enacted, and the Virginia Council on Environmental Quality was
established to implement it. Under this Act, Commonwealth agencies are required to analyze the anticipated

environmental impact of major projects.

Following the reorganization of the Commonwealth’s Executive Branch in 1976, and action by the
General Assembly in 1986, supervision of Virginia environmental agencies was delegated to the Secretary

of Natural Resources.®

To implement the Commonwealth’s solid waste and hazardous waste management programs, in

1986, the General Assembly also created the Department of Waste Management.

In 1992, the General Assembly created the Department of Environmental Quality, under which the
programs governed by the State Water Control Board, the State Air Pollution Control Board and the

Department of Waste Management were consolidated. Those boards, however, continue to exist and to

31916 Va. Acts, c. 360.
41926 Va. Acts, c.169.
51946 Va. Acts, c. 399.
61986 Va. Acts, c. 492.
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exercise their statutory roles, although their functions have been refined to focus on rulemaking,

policymaking and making formal case decisions.

II1. Roles of Certain Parties in Virginia’s Environmental Regulatory System

The Secretary of Natural Resources is a member of the Governor’s cabinet, with authority derived
from statutes and powers delegated by the Governor. The scope of the Secretary’s role includes: (a)
supervising Virginia’s various environmental agencies; (b) developing strategic objectives and policies
necessary to coordinate operation of such environmental agencies; and (c) overseeing administrative, fiscal

and programmatic decisions made by agency directors.’

Citizen boards comprised of between seven and nine members appointed by the Governor oversee
each Virginia environmental regulatory program. Such citizen boards include: (a) the State Water Control
Board; (b) the State Air Pollution Control Board; (c) the Virginia Waste Management Board; and (d) the
Virginia Board of Health. Meeting between four and six times each year and relying on the expertise and
recommendations of Virginia Department of Environmental Policy Staff, citizen boards make policy by
promulgating rules and making case decisions. The Secretary of Natural Resources lacks authority to

reverse policy, regulatory, and case decisions made by citizen boards.

The Virginia Department of Environmental Quality (the “DEQ”) implements the directives of the
various citizen boards, the Governor and the Secretary of Natural Resources. The DEQ is responsible for
handling the day-to-day operations of Virginia’s environmental regulatory programs, and particular duties
assigned to the DEQ by statute or regulation. The Director of the DEQ is appointed by the Governor for a
term that runs concurrent with the Governor’s term. In addition to the many duties imposed on the Director
by statute and the various citizen boards, the Director is expressly authorized to issue administrative

compliance orders imposing civil penalties of up to $10,000.°

IV. Identifying, Assessing, and Managing Environmental Risk at a Conceptual Level

Identifying and managing environmental risks is a necessary component of every transaction
involving commercial real property. The consequences for neglecting to address environmental risks when

handling a transaction include:

7Va. Code § 2.1-51.7 et seq.
8 Va. Code § 10.1-1186 (10).
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1. Strict joint and several liability for the cost of cleaning up contaminated property;
Civil penalties of up to $32,500 per day;
Criminal penalties, extending to officers and directors;

Citizens’ suits seeking injunctive relief brought by individual citizens or local governments;

A

Revocation of permits for non-compliance or enhancement of permit requirements, requiring
capital expenditures and increasing operating costs; and

6. Toxic tort liability for property damage or personal injury under common law.

To avoid incurring the above-listed consequences, environmental risks must be identified, assessed,

and managed during the contract drafting, diligence and transaction planning processes.

“Environmental risk” is a broad concept that includes: (a) potential liability for the cost of
remediation of environmental conditions; (b) potential liability for damages resulting from adverse impacts
on human health or the environment; and (c) potential future limitations on the use of real property or
facilities located on such property. To effectively manage environmental risk Virginia real estate attorneys
much have a working knowledge of environmental requirements and a take strategic approach to assessing

potential risk factors associated with a particular parcel of real property.

When developing a strategy for assessing environmental risk, one should consider the forms of
such risks, including (1) restrictions on the future use of the property; (2) liabilities related to the property’s

current use; and (3) liabilities related to the property’s past use, each of which are discussed below.
A. Potential Future Limitations on Use or Operation of a Property or Facility

In cases where a commercial or industrial facility is operated on the parcel of real property that is
the subject of a commercial real estate transaction, and the current or future operation of such facility is

subject to regulation, the following questions arise:

1. Did the current owner or operator obtain necessary environmental permits?
2. Are the permits issued to the owner or operator transferable to a successor in interest?
a. Will a particular permit transfer as a matter of right, or does a regulator have authority
to review and approve the requested transfer at its discretion?
b. What are the anticipated timing issues related to permit transfers, including applicable
deadlines and anticipated duration of transfer process?
3. Have financial responsibility requirements applying to storage tanks, solid waste or hazardous

waste been met?
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a. Can the documentation meeting applicable financial responsibility requirements be
transferred to the new owner or operator?

4. Do the existing and proposed uses of the subject property comply with local land use
regulations, including zoning regulations, special use permit conditions, flood plain
regulations, and non-conforming use regulations?

5. Isthe subject property subject to any administrative enforcement proceedings or orders, judicial
consent decrees, pending citizen’s suits seeking injunctive relief, or civil toxic tort litigation?

a. How will any pending, existing or anticipated enforcement proceedings, orders,
decrees or litigation potentially affect the future use or operation of the subject property

or result in potential liability to the new owner or operator?

Prospective purchasers of real property with industrial or commercial facilities located on them
should obtain answers to each of these questions in connection with developing a strategy for assessing and

managing environmental risks presented by the existing operation.
B. Potential Liabilities Arising from the Current Use of a Property or Facility

Two potential areas of concern related to the current use of a particular property and the operation
of an existing facility located on the property. Those areas of concern relate to potential exceedances of
discharge or emission limits and potential failure to meet monitoring and reporting obligations under

permits issued to the property’s current owner or operator.

Permittees whose operations exceed discharge or emissions limitations set forth in their permit may
be subject to administrative enforcement actions or civil liability for such exceedances. Also, to ensure
future compliance with such limitations, regulators may condition future operation of a facility on install
and operation of supplemental pollution control devices, which may require capital expenditures and

increase operating costs.

Most environmental regulatory programs obligate permittees to monitor regulated activities and
submit reports to regulators on a regular basis. Permittees also are obligated to report unexpected events—
such as spills, releases, or discharge exceedances—to regulators. Due to regulators’ dependence on the
submission of accurate monitoring-related information from permittees, and self-reporting of certain
unexpected events, failure to submit required reports to regulators can result in liability for significant civil

penalties.

C. Potential Liabilities Arising from Past Use of a Property or Facility
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Due to the potentially retroactive liability for costs related to cleaning up contaminated real
property under federal Superfund law, there is prospective environmental liability that arises from past
activities on the subject property. Such prospective environmental liability may have little or nothing to do
with the current use of a subject property and is not contingent upon an owner or operator’s knowledge. For

these reasons, this category of potential environmental risks can be more challenging to predict than others.

Potential Liabilities arising from past use of a subject property, or actions of a third-party, include
responsibility for cleaning up a contaminated property and associated costs. In terms of the number of
potentially responsible parties and scope of potential exposure, the acute source of potential risk is federal
and state statutes that impose responsibility for cleaning up contaminated property on certain categories of
persons. At the federal level, CLERCLA establishes a broad scope of strict, join, several, and retroactive
liability that applies to numerous categories of potentially responsible parties, with few available defenses.
For potentially responsible parties that falls within the scope of CERCLA’s broad definitions of “owner” or
“operator”, 42 U.S.C. § 9607(b), enumerates three circumstances under which such party would not be
liable for cleanup costs: if the release of the hazardous substance at issue was caused by (1) an “act of God”;
(2) an “act of War”, or (3) an act or omission by a third party who is not an agent or employee of the party
and who was not acting “in connection with a contractual relationship” with the party, and the party can
show that it exercised due care regarding the released hazardous substance and took precautions against

foreseeable acts or omissions by third parties.

On account of the broad nature and scope of potential liability for cleanup-related costs described
above, prospective purchasers of commercial real property should conduct an environmental site
assessment meeting the EPA’s “all appropriate inquiry” rule before acquiring property that may be
contaminated with hazardous substances. Conducting an environmental site assessment in accordance with
the EPA’s “all appropriate inquiry” regulation will allow a perspective purchaser to qualify for an exception
from potential liability for cleanup related costs available under CERCLA to “innocent purchasers” and
“bona fide prospective purchasers.” Also, a prospective purchaser can use the results of an environmental
site assessment to negotiate a plan for addressing the contamination with the seller. Of course, a purchaser
also could elect to terminate the transaction based on anticipated environmental risk identified through an

environmental site assessment.

V. Assessing Environmental Risk Using Environmental Site Assessments

Prospective purchasers use environmental site assessments to both identify and assess potential

environmental risks associated with real property that is the subject of a commercial real estate transaction.
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Please note that environmental site assessments are distinguishable from environmental audits, which
evaluate whether a facility’s operations are in compliance with regulatory obligations and permit

requirements.
A. All Appropriate Inquiry and CLERCLA Safe Harbors

Since it was enacted in 1980, CERCLA has been amended to establish certain exceptions to
potential liability for the cleanup-related costs, known as “safe harbors,” which apply to property owners
who qualify as an “innocent purchaser,” a “bona fide prospective purchaser” or a “contiguous property
owner.” ° To enjoy the protections of these safe harbors, in connection with conducting its diligence, and
prior to taking title, a prospective purchaser must conduct “all appropriate inquiry” into the environmental

condition of the real property at issue.

1. Innocent Landowners

By statute, three categories of persons qualify for “innocent landowner” protection. The first
category is owners of contaminated real property who acquire such property without knowledge of the
contamination, after having conducted all appropriate inquiry into the property’s environmental condition. '°
The second category of “innocent landowners” is owners who inherit contaminated real property.'' And the
third category is governmental entities that acquire title to contaminated property through exercising their
eminent domain powers.'> The common bond between these three categories of “innocent landowners” is
an element of timing; each of them discovered that real property they owned was contaminated after they
took title to it. Qualification for “innocent landowner” status also imposes affirmative obligations on the
landowner, including cooperating with cleanup efforts, complying with restrictions on the future use of the
contaminated property, exercising due care regarding the contamination, to limit the potential for future

harm to human health and the environment. '3

2. Bona Fide Prospective Purchasers

To qualify for “bona fide prospective purchaser” status, a purchaser must meet the following
statutory requirements: (a) establish the contamination at issue occurred prior to acquisition of the subject
property; (b) making “all appropriate inquiry” into the historic uses of the subject property, which results

in discovery of the contamination at issue; (c) submitting all required notices regarding the discovered

° Small Business Liability Relief and Brownfields Revitalization Act, 107-118.
1942 U.S.C. § 9601(35)(A)(i)

142 U.S.C. § 9601(35)(A)(iii)

1242 U.S.C. § 9601(35)(A)(ii)

1342 U.S.C. § 9601(35)(A)(i-iii) and 42 U.S.C. § 9607(b)(3)(a) and (b).
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release of hazardous substances; (d) exercising due care related to the released hazardous substances by
controlling the source of the release to prevent a continuing release and prevent future releases, and limiting
the likelihood of exposure to released hazardous substances; (e) cooperating with efforts to remediate the
discovered environmental condition; (f) comply with any restrictions on future land or institutional controls
established in connection with the response to the discovered contamination; and (g) establish that it is not
related to any party that is potentially liable for the discovered environmental condition through.'*

3. Contiguous Property Owners

As the name implies, the category of persons who may qualify for protection as a “contiguous
property owner” is limited to persons who own property adjacent to a source of a released hazardous
substance that causes contamination affecting his property; provided, however, that he does not also own
or operate the property on which the source of contamination is located. To qualify for this safe harbor, a
contiguous property owner must: (a) submit required notices upon discovery of the release of the hazardous
substances at issue; (b) exercise due care to stop a continuing release, prevent future releases and limit
potential exposure to the released hazardous substances affecting his property; (c) cooperating with the
remediation of the environmental condition at issue; (d) and comply with all restrictions on future use of
his land and other institutional controls established in connection with the response to the discovered
contamination. Like the first category of “innocent purchaser” discussed above, to qualify as a protected
“contiguous property owner” the affected owner must establish that he conducted “all appropriate inquiry”
at the time he acquired the affected property. However, in addition to the requirements enumerated above,
a “contiguous property owner” must also establish that he did not actually know or have reason to know of

the contamination at issue when he acquired the affected property.
B.  The Standard for Conducting an “All Appropriate Inquiry” Phase I Environmental Assessment

The applicable standard for conducting “all appropriate inquiry” has evolved over time. Since the
1990s, the standard for environmental site assessments established by the American Society for Testing and

Materials (ASTM) have been used.'®

In 1996, the EPA established a set of standards and practices for meeting the “all appropriate

inquiry” requirement, in response to a statutory requirement.'” In response to EPA’s regulation, ASTM made

1442 U.S.C. § 9601(4).

1542 U.S.C. § 9607(q).

1642 U.S.C. § 9601(35(B)(IV)(D).

742 U.S.C. § 9601 (35)(B)(ii) and (iii).
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certain modifications to its standard governing Phase I Environmental Site Assessments aimed at addressing

certain enhanced requirements included in the EPA’s regulation.'®

Examples of contexts in which Phase I Environmental Site Assessments are commonly used

include:

e Investigation by prospective purchasers or tenants of real property for evidence of potential
contamination of environmental media or noncompliance with environmental regulations;

e Acquisition of industrial facilities by purchase, lease, or acquisition of controlling interest
in property owner or operating entity;

e Establishment of a “baseline” environmental condition at the time of sale or lease
commencement to protect a property owner from potential future claims related to
environmental conditions for which the property owner is not responsible.

e Determining the condition and value of collateral in connection with financing and

refinancing transactions.

In addition to this list, there are numerous other scenarios in which an environmental site

assessment is a useful tool for identifying, assessing and managing environmental risk.

1. Elements of a Phase I Environmental Site Assessment

To meet the “all appropriate inquiry” rule and the current version of the ASTM standard governing
Phase I Environmental Site Assessments, in general, assessments much include the following inquiries and

actions:

e Interviews of current and past owners and operators of the subject property;

e Reviews of available sources of information related to the historic use of the subject
property;

o Reviews of federal, state and local government records related to the historic use of the
subject property;

e Asite visit to the subject property to fort the purpose of conducting a visual inspection to
determine if there is any evidence of potential recognized environmental conditions;

o Review of the prospective purchaser or operator’s knowledge related to the historic use

and condition of the subject property; and

18 69 Fed. Reg. 52542 (Aug. 26, 2004); ASTM E1527-05.
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e Comparison of the purchase price to the fair market value of the subject property, in an
uncontaminated condition.

2. Review of Information Related to Past and Current Use of the Subject Property

The main focus of a Phase I Environmental Site Assessment is to access and review available
records, documents and information regarding a subject property’s current use and historic uses of the
subject property. Attorneys can play a vital role in directing and facilitating this information gathering
process. Issues frequently investigated in connection with performing Phase I Environmental Site
Assessments include: (a) nature of current use of a subject property; (b) nature of past uses of the subject
property; (c) categories and volumes of wastes generated on the subject property, if any; (d) protocols and
policies for handling of hazardous materials and wastes on the subject property; (¢) environmental permits
issued in connection with the historic use of the subject property; (f) records of historic enforcement
proceedings related to use of the subject property; (g) records of any historic spills, discharges or releases
affecting the subject property; (h) types of materials used in improvements located on the subject property;
(1) historic records related to analysis of samples of environmental media, such a soil or groundwater,

collected from the subject property; and (j) insurance coverage records.

To investigate the historic use of a subject property qualified environmental consultants access

numerous types of information sources, including:

(a) State and federal environmental enforcement records;

(b) Local government land use, zoning, planning, and building records related to permitting,
occupancy, and changes in use;

(c) Real estate tax assessment records;

(d) Historical maps and aerial pictures of the subject property;

(e) Title and real property records related to the subject property and adjacent properties;

(f) Facility operations records;

(g) Repair and maintenance records;

(h) Facility permitting records and plans required under permits issued by permitting
authorities;

(1) Utilities records;

(j) Wastewater discharge records; and

(k) Local media records.

3. Site Visit by Environmental Consultant
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In addition to reviewing records, documents and information related to the current and historic uses
of a subject property, the applicable ASTM standard requires the environmental consultant conducting a
Phase I Environmental Site Assessment to visit the subject property for the purpose of conducting a visual
inspection of the current condition of such property, to determine if there is any evidence of the following

conditions:

(a) Underground storage tanks;

(b) Aboveground storage tanks;

(c) Wastewater treatment systems or wastewater discharges;

(d) Transformers and related electrical equipment;

(e) Solid waste accumulation;

(f) Air emissions;

(g) Staining consistent with potential spills, discharges or releases on the subject property;

(h) Status of permit compliance;

(1) The presence of endangered or threated species, or resources of cultural or historic
significance.

4. Supplemental Assessment Activities

In the event the environmental consultant conducting the Phase I Environmental Site Assessment
identifies recognized environmental conditions that may present environmental risks, the next step is to
conduct a Phase II Environmental Site Assessment focused on collecting additional information regarding
the nature, scope and extent of the recognized environmental condition. Commercial real estate attorneys
should work with the consulting engineer to craft an appropriate scope of work for the Phase II assessment

project.

Unlike the elements of the Phase I Environmental Site Assessment inquiry discussed above, which
focus on reviewing available records regarding the subject property’s use, a Phase Il Environmental Site
Assessment involves collecting samples of environmental media, such as soil, ground water, or sub-slab
air, and analyzing such samples for the presence of anticipated constituents of concern. Phase II
Environmental Site Assessment also may include other potentially invasive activities, such as installing
monitoring wells to facilitate determination of groundwater depths, flow directions, and rates of flow,
boring into soil to determine the characteristics of soil on and the geology underlying the subject property,
and digging test pits to evaluate the nature, scope and extent of historic on-site disposal of solid or hazardous
wastes. In addition to these invasive activities, Phase II Environmental Site Assessment scopes may include

identification and delineation of potential receptors of hazardous substances, to assist in efforts to assess
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the nature, scope, and extent of environmental risks posed by a particular discovered environmental

condition.
C. Confidentiality Issues Related to Environmental Site Assessments

As the information contained in an environmental site assessment can be extremely sensitive,
parties to commercial real estate transactions frequently will desire to keep the information collected and
generated in connection with performing an assessment confidential, to the extent possible. There are,
however, potential hurdles to maintaining confidentiality of the results of environmental site assessments

include:

e Federal and state regulations requiring reporting of releases, discharges, or other contamination
incidents immediately upon learning or discovery of such condition;

e Federal and state statutes and regulations requiring anticipatory reporting to appropriate
authorities when there is a “substantial threat” of a discharge or release; and

o Unless appropriate steps to shield information related to an environmental site assessment have

been taken, such information would likely be discoverable in a litigation context.

In response to these hurdles, commercial real estate attorneys can take certain steps to exert control
over environmental site assessment-related information and maximize the likelihood that such information

protected under the attorney-client privilege and the attorney work product doctrine.

1. Statutory Environmental Assessment Privilege and Immunity for Voluntary Disclosure

Commercial real estate attorneys should be aware of Virginia laws establishing statutory protections
of information generated in connection with performance of an environmental site assessment and
individuals that voluntarily disclose information to a state or local regulatory body. Under Va. Code § 10.1-
1198, a qualified privilege applies to any person involved in the preparation of a “voluntary environmental
assessment” or in possession of such an assessment, which prohibits compelled production of documents
produced in connection with conducting the assessment to a State or local regulator. Also, Va. Code § 10.1-
1199, establishes a qualified immunity against State administrative action or civil penalties that applies to
persons who voluntarily disclose information regarding violations of an environmental law, regulation,
permit, or administrative order. But such qualified immunity does not apply if reporting of the disclosed
information is required by statue or regulations, or under a permit or administrative order. Also, to be clear,
the limited scope of this qualified immunity does not shield against enforcement actions brought by federal

regulators or civil actions brought by third-parties.

2. Confidentiality Agreements with Transaction Parties
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Agreements protecting the confidentiality of sensitive information relating to environmental
conditions, limiting the nature and scope of its use, requiring its return in the event a transaction is
terminated before consummation, and requiring consultation and consent before disclosure to a regulatory
or any other third-party generally are in the interests of seller and purchasers. Early in the transaction
process, Sellers frequently are concerned that disclosure of discovered regulatory violations, contaminated
environmental media requiring remediation, and related potential liabilities for civil penalties or cleanup
costs, could expose them to damages and potentially adversely affect the value of their real property asset.
As the transaction process progresses, Buyers frequently seek confidentiality as they strategize about how
to address discovered environmental conditions and comply with regulatory and permit requirements post-
closing. Memorializing the terms of the parties’ agreement to handle information related to environmental
matters in confidence early in the transaction process will facilitate the exchange of information about a

subject property over the course of a commercial real estate transaction.

3. Confidentiality Agreements with Consultants

All documents memorializing the nature and scope of environmental site assessment services to be
provided by an environmental consultant should contain a provision obligating the consultant to hold all
information related to the assessment in strict confidence and confirming that the results of the assessment
are the property of the party contracting with the consultant. Please note that consulting firms’ form scopes
of work and services agreements frequently contain provisions disclaiming liability for consequential

damages and authorizing disclosure under certain circumstances.

4. Utilizing Attorney Client-Privilege and Attorney Work Product Protections

To protect environmental assessment-related information from discovery in anticipated litigation
related to environmental issues, parties may be able to invoke the protections of the attorney-client privilege
and the attorney work product doctrine by engaging with environmental counsel early in the assessment
process. The attorney-client privilege protects communications between an attorney and client from
discovery in litigation. And the attorney work product doctrine provides limited protections against the
discovery of the work product of attorneys prepared or generated in anticipation of litigation. The scope of
protection under the attorney work product doctrine arguably extends to work performed by environmental

consultants operating at the attorney’s direction.

Before commencing an environmental site assessment, to maximize the likelihood that shields form
discovery under the attorney-client privilege and the attorney work product doctrine will apply to the results

of such assessment, a party should consider taking the following steps:
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e Involve an attorney in the process of retaining the environmental consultant and
document counsel’s role in such process.

e Require environmental consultants to work at the attorney’s direction and through the
attorney.

e Limit the parties involved in the environmental assessment process to those who are

essential.

VI Strategies for Contractually Managing Risks in Commercial Real Estate Transactions

After identifying the nature and scope of environmental risks at issue in a particular commercial
real estate transaction, parties to such transaction should attempt to allocate responsibility for such risks, to
the extent possible, using appropriate contractual provisions. Certain categories of contractual provisions
can be particularly useful tools to accomplish goals related to environmental risk allocation, in the
commercial real estate transaction context.

For example, parties may be able accurately reflect their respective understandings regarding
certain environmental issues in representations and warranties provisions. Issues to be memorialized in
representations and warranties include the condition of the subject property at a particular point in time, the
status of compliance with regulatory requirements and requirements under operating permits. The parties
also can use the representations and warranties provisions to affirmatively identify which party is
responsible for addressing issues or remediating environmental conditions under certain circumstances.

Parties to commercial real estate transactions also should consider including a separate provision
articulating the terms of their agreement regarding the allocation of responsibility for any issues that may
arise related to environmental compliance and both known and unknown environmental conditions in
existence as of the closing date and take care to memorialize the nature and scope of any indemnity
obligations contemplated by the parties.

Often, purchase and sale agreements will include compliance with all applicable environmental
laws, regulations and permits as a condition precedent to purchaser’s obligations to close. Such provisions
typically further provide that the seller is responsible for bringing the subject property into compliance at
its own cost.

In the event of known contamination, parties to commercial real estate transactions should consider
expressly addressing their understanding related to responsibility for remediating such condition and related
issues, in a stand-alone contractual provision. And, if the parties contemplate a prolonged remediation
process for which a seller or lessor is responsible, buyers and lessees should consider requiring some form
of financial assurance, including funds held in escrow, a letter of credit or a bond, to ensure that a source of

funds necessary to complete the anticipated cleanup are available.
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In many cases, parties may be able to effectively manage environmental risks by restructuring a
commercial real estate transaction to remove contaminated real property or other environmentally
compromised assets from the transaction.

For the reasons discussed in detail above, to ensure it has an opportunity to meet the EPA’s “all
appropriate inquiry” standard, a prospective purchaser of real property should condition its obligation to
purchase such real property on completion of Phase I Environmental Site Assessment, and, if necessary, a
Phase II Environmental Site Assessment, and expressly grant purchaser the right to terminate the purchase
and sale agreement in the event contamination or other adverse environmental conditions are discovered in
connection with performing the assessment. The prospective purchaser also should craft diligence and
inspection provisions to provide its consultants sufficient time to complete a Phase I Environmental Site
Assessment and, if necessary, a Phase II Environmental Site Assessment.

In the context of a leases, the parties should consider how they may be able to allocate and manage
environmental risks by including limitations on permitted uses of the premises, establishing inspection
rights, and related rights to review compliance records, as well as express remedies when an event of a
release or noncompliance with environmental regulations is discovered.

1. Suggestions for Counsel for Purchasers and Lessees

While engaged in negotiations over the terms of a purchase and sale agreement or a lease

agreement, prospective purchasers and lessees should pursue the following objectives:

e Increasing the likelihood of discovery, identification and assessment of environmental
risks;

o Expressly allocating responsibility for handling required remediation, especially for known
environmental conditions; and

e Minimizing the likelihood of interference with the proposed future use of the subject

property.

In connection with pursuing such objectives, purchasers should propose the following provisions

in purchase and sale agreements:

a. Conditioning purchaser’s obligations to close on conducting a Phase I Environmental
Site Assessment and, if necessary, a Phase II Environmental Site Assessment;

b. Conditioning purchaser’s obligations to close on the environmental site assessment
discovering no material adverse environmental conditions;

c. Obligating seller to provide broad access to records and personnel with knowledge of

the historic use of the subject property and environmental compliance matters;
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d. Permitting purchaser to conduct broad inspections related to the condition of the
subject property and the status of compliance with environmental regulations and
permit requirements;

e. Representations that seller has not caused or permitted hazardous substances or
hazardous wastes to be generated, treated, stored or disposed on the subject property;

f. Representations that seller has not caused or permitted hazardous substances to be
discharged or released on the subject property;

g. Representations that seller has no actual or constructive knowledge of any release of
hazardous substances affecting the subject property;

h. Representations that seller is in compliance with all applicable laws and regulations
governing hazardous substances;

i. Representations that all permits necessary to use and operate the subject property have
been obtained, remain in effect, and are being complied with;

j. Representations that all permits necessary to use and operate the subject property are
transferrable, will be transferred, and seller will cooperate with the transfer process;

k. Obligating seller to indemnify purchaser for all liability arising out of environmental
conditions existing as of the date of closing, whether they are known or unknown at
that time;

1. Obligating seller to disclose environmental litigation, enforcement proceedings and
threats of litigation or anticipated enforcement proceedings;

m. Obligating seller to produce records related to prior environmental assessments and all
communications with certain environmental regulators; and

n. Obligating seller to produce any notices it received of actual or potential environmental

risks.

To the extent possible, prospective purchasers of commercial real property should reject
provisions requiring them to take the property “as is.” And if a seller is unwilling to provide any
representations or warranties related to environmental matters, a purchaser should insist on broad
inspection, investigation and assessment rights, and sufficient time to complete a thorough assessment

of the environmental condition of the subject property and the status of environmental compliance.

The goals and objectives of prospective lessees are similar to those of prospective purchasers

enumerated above. Lessees should consider seeking lease provisions addressing the following issues:

a. Requiring an environmental assessment of the premises at commencement of the lease

term, in the event some degree of contamination is anticipated, or lessor proposes to use a
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particularly pro-landlord form of lease, in order to establish a baseline environmental
condition of the premises;

b. Requiring an environmental assessment of the premises at the expiration of the lease term,
in order to establish the environmental condition of the premises upon expiration of the
lease;

c. Representations and warranties by lessor related to historic uses and current condition of
the premises;

d. Express allocation of responsibility for remediation of releases of hazardous substances to
lessor, unless a release is caused by lessee;

e. Obligating lessor to indemnify lessee for contamination pre-existing commencement of the
lease term, which obligation shall survive expiration or termination of the lease;

f.  Excluding remediation costs from definitions of operating costs and maintenance costs;

g. Obligating lessor to provide lessee notice of any environmental hazards discovered during
the term of the lease; and

h. Granting lessee express termination rights in the event of discovery of environmental
hazards or unknown environmental conditions during the lease term.

2. Suggestions for Counsel for Sellers and Landlords

While engaged in negotiations over the terms of a purchase and sale agreement or a lease

agreement, prospective sellers and lessors should pursue the following objectives:

e Avoid agreeing to make representations or warranties that could facilitate assertion of post-
transaction claims by the acquiror.

e Resist acknowledging environmental conditions that may give rise to post-transaction
claims by the acquiror.

e Memorialize that it is the acquiror’s responsibility to handle post-transaction compliance

and remediation matters.

In connection with pursuing such objectives, and in an effort to pass environmental risk to the
purchaser, upon disposing of and transferring tittle to a property, sellers should propose the following
affirmative protections in purchase and sale agreements, in addition to negotiating against the purchaser’s
proposed representations, warranties and indemnity provisions that increase the likelihood of exposing

seller to post-closing claims:

a. Indemnification of seller by purchaser for any potential post-closing claims for

environmental remediation or damages;
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b. Express acknowledgement of purchaser’s acceptance of a subject property in its current
condition, as of the closing date, following disclosure by seller of environmental risks and
material conditions related to the subject property; and

c. Express disclaimer of any representation by seller related to purchaser’s future use of the

subject property or purchaser’s rights related thereto.

By including these proposed provisions in a purchase and sale agreement, the seller may be able to
achieve its ultimate objective: to terminate its environmental risk upon transfer of title to the subject

property to purchaser at closing.

The goals and objectives of prospective lessors are similar to those of prospective sellers in numerous
respects. Similar to sellers, lessors seek to limit their potential liability for environmental claims, to the
extent possible, upon transferring possession and control of the premises to the lessee and during the
duration of the lease term. However, there is a significant difference between the positions of sellers and
lessors relative to environmental risks: during the term of the lease seller retains ownership of the premises
and possession and control of the premises will be transferred back to lessor upon expiration, or termination,
of the lease. Thus, in an effort to protect the environmental condition of the premises during the lease term
and protect the post-lease value of the real property asset, lessor should consider proposing the following

protective provisions in a lease:

a. Use restrictions limiting the permitted use of the premises to those that comply with
applicable environmental requirements;

b. Express requirements that use of any hazardous substances on the premises strictly comply
with applicable legal and regulatory requirements;

c. Express requirements that lessee comply with all reporting, monitoring and remediation
obligations arising under environmental regulations applicable to and governing lessee’s
proposed use of the premises;

d. Express requirements obligating lessee to notify lessor of its intended use of any hazardous
substances, of any release or discharge of hazardous substances, and to submit copies of
notices required under applicable environmental laws and regulations to lessor;

e. Expressly obligate lessee to indemnify lessor for any environmental harm resulting from
lessee’s use and occupancy of the premises;

f.  Express acknowledgement by lessee of its acceptance of responsibility for, and its
agreement to indemnify lessor for, cleanup costs, abatement costs, liability for potential

third-party claims and other potential environmental obligations;
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g. Express restrictions related to lessee’s rights to assign the lease, sublease the premises or
otherwise delegate control of the premises to a third-party; and
h. Expressly described circumstances related to environmental conditions or claims that
constitute an event of default and provide lessor broad rights in such an event of default.
Ultimately, a lessor’s main objective in negotiating environmental provisions in a draft lease should
be to limit its potential responsibility for any environmental contamination or other environmental risk
resulting from lessee’s use or occupancy of the premises, for which lessor could be held liable, to the extent

possible.

VII. Voluntary Remediation of Contaminated Property

To facilitate the remediation and redevelopment of contaminated commercial real estate properties
in Virginia, the General Assembly authorized the establishment of the Virginia Voluntary Remediation

Program (the “VRP”) under the Brownfields Restoration and Land Renewal Act of 2002."

The VRP presents a mechanism and process for property owners to voluntarily address
contamination with support from the DEQ. The objective of VRP enrollment of a contaminated site is to
ensure that the post-remediation condition and scope of anticipated future use of a contaminated property
presents an acceptable level of risk to human health and the environment. As a risk-based program, the VRP
presents property owners a certain degree of flexibility related to developing a strategy and plan for
achieving an acceptable level of risk using active remediation, restrictions on future land use, and

institutional controls.

After characterizing the nature and scope of contamination on a property, developing a corrective
action plan, assessing the risk posed by the contaminated property in its current state and its anticipated
post-remediation state, and completing the planned corrective action, the DEQ will issue a Certification of
Satisfactory Completion of Remediation. This Certificate provides owners of the remediated property
assurance that the DEQ will not take enforcement action against such property in the future, unless, of

course, new environmental conditions are discovered on the property.

The VRP is not intended to serve as an alternative to mandatory remediation under state and federal
environmental programs. Thus, property owners must apply for enrollment into the VRP. The DEQ reviews
VRP enrollment applications to determine whether each application qualifies for the VRP process as a truly

voluntary remediation project.

1 Va. Code §§ 10.1-1230—10.1-1237.
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When used in appropriate circumstances, the VRP is an effective tool for managing environmental
risk by obtaining certification that a property has been remediated to an acceptable level of risk to human

health and the environment from the DEQ.

Another environmental risk mitigation tool available to prospective purchasers is issuance of Bona
Fide Perspective Purchaser “Comfort Letters” by the DEQ. Such Comfort Letters reflect the DEQ’s
concurrence, upon reviewing Phase I and Phase II Environmental Site Assessments submitted by the
prospective purchaser, that the purchaser may qualify for defense against claims for cleaning up

environmental conditions addressed in such assessment reports as a Bona Fide Prospective Purchaser.
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WU MILES &
Firm Overview \YA. STOCKBRIDGE

Miles & Stockbridge P.C. is a leading law firm with offices in the Miles & Stockbridge P.C.
mid-Atlantic region, including offices in Baltimore and

. . www.milesstockbridge.com
Washington, D.C. Its lawyers help global, national, local and Tl e R
emerging business clients preserve and create value by helping
them solve their most challenging problems.

The opinions expressed and any legal positions asserted in this presentation are those of the author and do not
necessarily reflect the opinions or positions of Miles & Stockbridge P.C. or its other lawyers. No part of this presentation
may be reproduced or transmitted in any way without the written permission of the author. Images are subject to

copyright. All rights reserved.
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Environmental Risk, You Say?

| know what you are thinking...

= | understood there would be no math or
science at this seminar.

= Nerds. A7

S

O3 TH

= More nerds.

3
%
Q
o
>
[
2 0
= And even more nerds! \\ &
& AND T

= | bet he drives a Subaru.

= Did he attend TJHSST for the sports?

WU MILES &
Don’t worry... A STOCKBRIDGE

This presentation is not:
= A detailed discussion of environmental laws
= Atechnical discussion of environmental regulations
= A nuanced discussion of environmental policies
= A call to support an environmental cause
= A review of recent cases addressing environmental matters
= A review of recent environmental statutory and regulatory developments

= Full of science or math talk
4
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Let’s Talk Strategy...

Instead, we will discuss certain practical strategies for handling
environmental risk in the context of commercial real estate transactions:

= Such strategies will focus on:
» Identifying potential environmental risks;
» Assessing identified environmental risks; and

» And managing known and unknown environmental risks.

5-—

Understanding Types of U MILES &
Regulated Environmental Media W Srocianoce

Environmental
Media
6
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Federal Environmental Law

+ Resource Conservation and Recovery Act (“RCRA”)

*  Hazardous and Solid Waste Amendments to RCRA

*  Clean Air Act

+  Comprehensive Environmental Response, Cleanup, and Liability Act (“CERCLA”)
«  Superfund Amendments and Reauthorization Act (“SARA”)

+  Small Business Liability Relief and Brownfields Revitalization Act

*  Federal Water Pollution Control Act
Water +  Clean Water Act Amendments
«  Safe Drinking Water Act

| MILES &
What is Environmental Risk? Wi Siocienoce

Potential manifestations of environmental risk:
= Liability for the cost of cleaning up environmental conditions

= Liability for damages related to adverse effects on real property resulting from releases or
discharges of contaminants.

= Liability for failure to comply with regulatory requirements or limitations

= |nability to implement plans for future use or development of real property
» Revocation of necessary permits
» Implementation of use restrictions

= |Increases in costs of development, redevelopment or operations

= Reduction in value of real property or other assets

e ————————————————
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Forms of Environmental Risk

+  Any evidence of releases of hazardous substances?
«  Any evidence of generation, storage, or disposal of solid or hazardous wastes?
*  Any evidence of underground storage tanks or aboveground storage tanks?

*  Any evidence of discharges of wastewater?

* Anyinstances of exceedances of discharge limits or emission limits?
Cu rrent *  Required supplemental pollution control devices?
Use *  Have record keeping obligations been met?

*  Have reporting obligations been met?

* Have necessary permits been obtained and can they be transferred?
Futu re «  Applicable financial responsibility requirements?
Use * In compliance with applicable zoning and land use regulations?

*  Restrictions on future use resulting from enforcement proceedings or remediation?

WU MILES &
It’s a process... \YA" STOCKBRIDGE

Manage

S
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Identifying Environmental Risks
Potential Receptors
& Exposure
Pathways
Regulated or Nature of Past Uses
Protected Species & Proposed Future
Located on Property Use
T Collect e
Facilities Located on Information Environmentally
the Property Sensitive Areas
Regula_ted Building Regulatory
Materials Used on Compliance &
the Property Applicable use Administrative
limitations Enforcement History

11
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Assessing Environmental Risks

Beware of CERCLA’s Broad Scope of Potential Liability for Cleaning Up
Released Hazardous Substances:

= Retroactive - Applies to past and current owners, operators, etc.
= Strict - Applies to certain categories of persons, without regard to fault

= Joint & Several - All potentially responsible parties are responsible for the entire
cleanup

= Potential contribution claims between potentially responsible parties

= Few statutory defenses available
12
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Assessing Environmental Risks

Safe Harbors from CERLCA Liability:
= [nnocent Landowners
= Bona Fide Prospective Purchasers
= Contiguous Property Owners

= Must conduct “all appropriate inquiry” into property’s environmental condition
to qualify for safe harbors

= To meet “all appropriate inquiry” standard established by EPA, conduct an
Environmental Site Assessment meeting the current ASTM standard - ASTM
E1527-21

e ————————————————
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Elements of Phase | ESAs

Objective: Collect and analyze information about property’s use and
conditions observable upon visual inspection

= |nterviews of current and former owners and operators
= Reviews of public records regarding current and past uses
= Review of prospective user’s knowledge regarding the property

= Site visit to the property to conduct a visual inspection for evidence of
environmental conditions

= |dentify recognized environmental conditions that may warrant additional
investigation

14-—
-4
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Contexts for Use of Phase | ESAs

Examples of contexts in which Phase | ESAs commonly are used:
= |nvestigations by prospective purchasers and tenants of real property
= |nvestigations by prospective purchasers of industrial facilities
= To establish a “baseline” environmental condition at a particular point in time
» Prior to closing on purchase/sale
» Upon commencement or expiration of a lease

= Determining the condition and value of collateral in loan transactions

IS

Supplemental Investigation U MILES &
Through a Phase Il ESA WA Srocierce

In response to RECs identified in a Phase | ESA investigation:

= Collect and analyze samples of environmental media for constituents of
concern

= |nvasive activities
» Install monitoring wells - groundwater depth, flow direction and flow rate
» Soil boring - soil characteristics and underlying geology
» Test pits - evaluate nature, scope and extent of historic waste disposal

= |dentification of potential receptors and exposure pathways
16
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Managing Environmental Risks

Keep it Confidential:
= Environmental Assessment Privilege under Va Code. § 10.1-1198
= Voluntary Disclosure Immunity under Va. Code § 10.1-1198
= Confidentiality Agreements with Transaction Parties
= Confidentiality Agreements with Environmental Consultants
= Utilize Attorney Work Product Doctrine
= Utilize Attorney-Client Communication Privilege

= Hurdles to confidentiality efforts

IS

Managing Known and Unknown Y MILES &
Environmental Risks WA Stockerioce

Reports that say that something hasn't happened are always interesting
to me, because as we know, there are known knowns; there are things we
know we know. We also know there are known unknowns; that is to say
we know there are some things we do not know. But there are also

unknown unknowns—the ones we don't know we don't know.
-U.S. Secretary of Defense Donald Rumsfeld (February 12, 2002)

S
N
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Managing Environmental Risks Wi Siocianoce

Conditions to Obligations to Close

Nature and Structure of Transaction Representations and Warranties

Managing
Risks by
Contract

Financial Assurance Requirements Indemnity Obligations

Affirmative Disclosure, Remediation and

Compliance Obligations

e ————————————————
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Managing Environmental Risks

Objectives and Goals of Purchasers and Lessees:
= |ncrease likelihood of discovery of environmental risks

= Express allocation of responsibility for handling necessary remediation of known
and unknown environmental conditions

= Minimize likelihood of potential interference with or limitation of proposed
future use of the property

= Resist efforts to compel acceptance of property “as is”

= Reduce likelihood of unanticipated increases in cost of ownership or operation
20
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Managing Environmental Risks

Contractual provisions for purchasers to consider proposing:
- Conditioning closing on completion of Phase | ESA & Phase II, if necessary
= Conditioning closing on ESA(s) discovering no material adverse conditions
= Obligating seller to provide access to records and knowledgeable personnel
- Authorizing broad inspections and invasive sampling activities, if necessary
- Representations that hazardous substances or wastes have not been used, generated, stored, treated, or disposed on the property
= Representations that no releases or discharges of hazardous substances have occurred.
= Representations that seller is in compliance with all applicable environmental laws and regulations
- Representations that all necessary permits have been obtained and are transferrable to purchaser
= Obligating seller to indemnify purchaser for known and unknown environmental conditions existing on the closing date
= Obligating seller to disclose enforcement proceedings or litigation related to environmental issues

= Obligating seller to produce prior environmental assessments and audits and any notices received from environmental regulators

21
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Managing Environmental Risks

Lease provisions for lessees to consider proposing:
= Requiring an environmental assessment at commencement of the term
= Requiring an environmental assessment at the expiration of the term
= Representations by seller about historic uses and current condition of premises
= Allocating remediation responsibility to lessor, unless condition is caused by lessee
= Obligating lessor to indemnify lessee for pre-existing environmental conditions
= Excluding remediation costs from operating costs and maintenance costs definitions
= Obligating lessor to provide notice of environmental hazards discovered during the term

= Granting lessee termination rights in the event of discovery of environmental hazards or
material environmental conditions during the term

[
N
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Managing Environmental Risks

Objectives and Goals of Sellers and Lessors:

= Avoid making representations or warranties that could facilitate assertion of
post-transaction claims

= Resist acknowledging environmental conditions that may result in post-
transaction claims

= Memorialize that acquiror is responsible for handling post-transaction
compliance and remediation

e ————————————————
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Managing Environmental Risks

Contractual provisions for sellers to consider proposing:

= Obligating purchaser to indemnify seller for post-closing claims for remediation
or damages

= Express acknowledgment by purchaser of acceptance of property in its current
condition at closing

» Following seller’s disclosure of material environmental conditions

= Express disclaimer of any representations by seller related to purchaser’s future
use or rights to use the property

24-—
-4
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Managing Environmental Risks

Distinct Goals and Objectives of Lessors:

= Limit potential liability for environmental conditions upon transferring possession
and control of premises to lessee

» for the duration of the lease term
= Protect the environmental condition of the premises during the lease term
= Protect the post-lease value of the premises

= Limit potential liability for environmental conditions upon receiving possession and
control of premises following expiration of lease

= Limit potential responsibility for environmental conditions resulting from lessee’s
use or occupancy of premises

25
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Managing Environmental Risks

Lease provisions for lessors to consider proposing:
L] Use restrictions limited permitted uses to those that comply with environmental requirements
L] Requiring use of hazardous substances to comply with applicable requirements
] Requiring lessee to obtain and comply with necessary permits
. Requiring lessee to comply with all applicable reporting, monitoring and remediation obligations
= Requiring lessee to submit notice of any use, release or discharge of hazardous substances
= Obligating lessee to indemnify lessor for environmental harm resulting from lessee’s occupancy or use of the premises

. Express acknowledgement by lessee of its responsibility, and corresponding duty to indemnify lessor, for cleanup costs, abatement
costs, and third-party claims

. Restricting lessee’s rights to assign, sublease, or delegate control of premises to third-parties

= Memorialize circumstances under which a material environmental condition would constitute an event of default and lessor’s
rights in such an event of default

S
N

111-34




MILES &
\VL‘ STOCKBRIDGE

NL‘ QOH(B%K%RIDGE
Managing Environmental Risks

Virginia Voluntary Remediation Program:
= Established under Brownfields Restoration and Land Renewal Act of 2002
= Mechanism and process for owners to voluntary remediate contaminated property

= QObjective: post-remediation condition and scope of potential future use presents
acceptable level of risk to human health and the environment

= As a risk-based program, it provides flexibility regarding approaches and available
tools to achieve acceptable level of risk

» Active remediation
» Restrictions on future land use

» Institutional controls

27
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Virginia Voluntary Remediation Program Process:
L] Application - Submit Phase | ESA and Phase Il ESA
L] Acceptance/Qualification for Enroliment
» Notintended to be an alternative to mandatory remediation under other environmental programs
] Site Characterization - Nature, scope and extent of contamination
= Risk Assessment
= Development and Approval of Corrective Action Plan
. Implementation of Corrective Action Plan
= Certification of Satisfactory Completion/Remediation of Property
» Provides assurance that DEQ will not take future enforcement action
- Unless new environmental conditions are discovered

» Confirms remediated condition presents an acceptable level of risk to human health and the environment

.

28
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Managing Environmental Risks

DEQ-Issued “Comfort Letters”:
= Submit application with Phase | ESA and Phase | ESA reports
= Confirms purchaser may qualify as a “Bona Fide Prospective Purchaser”

» Safe Harbor from potential CERLCA liability for pre-existing conditions shown
in the ESA reports

= Allow 60-90 days for DEQ to review application materials and issue comfort
letter

e ————————————————
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When in doubt...

Call a nerd... like me!
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www.milesstockbridge.com

Twitter: @mstockbridgelaw

e ————————————————

31

11-37



How Law Firms Are Meeting Their Ethical Requirements
to Implement Zero Trust Architecture

VSB - Annual Advanced Real Estate
March 1 and 2, 2024

Presenters from Sensei Enterprises, Inc.
Michael C. Maschke, CEO

mmaschke@senseient.com
https://senseient.com 703-359-0700



mailto:snelson@senseient.com
mailto:mmaschke@senseient.com
https://senseient.com/

Introduction to the Ethics of Zero Trust Architecture (ZTA)

by Sharon D. Nelson, Esq., John W. Simek, and Michael C. Maschke
© 2023 Sensei Enterprises, Inc.

Zero Trust Architecture (ZTA) is still somewhat foreign to a lot of lawyers. It isn’t easy to
understand — and it can be costly.

Nonetheless, it is critical that law firms begin to move to ZTA (as many have) to protect their
confidential information. This move is mandated by several ethical rules, including
confidentiality, competence, and diligence.

We will go through some of the relevant ethical rules and outline just how critical ZTA is for
lawyers who must abide by their ethical duties.

Confidentiality

Lawyers have an ethical duty to protect client information. Implementing ZTA will assist in
ensuring that client information remains confidential by restricting access only to authorized
personnel. ZTA also provides enhanced visibility and control over data access —and that can help
prevent the unauthorized access and data breaches that we see so commonly today.

Competence

Lawyers have long struggled to be competent with technology, so much so that it became
pressing to expand the old version of Rule 1.1 specifically to technology. As we entered a digital
world, the way we provided legal services changed — we discovered that there were tools and
systems we needed to adopt — and that we needed to understand how to use them.

It took a very long time for lawyers to understand how complicated these measures were and
how necessary it was to budget for them and to provide competent representation for our clients
using new technology.

As time has gone on, and we have begun to understand how important cybersecurity is, the “old
school” perimeter security began to fail us. There is no real perimeter anymore. Accordingly,
what may have been ethical in terms of cybersecurity a few years ago is now insufficient. To offer
reasonable cybersecurity today, we need ZTA, which will vastly improve our security with security
measures like multi-factor authentication (MFA), encryption everywhere and wide-ranging
access controls. No security is perfect, but ZTA is leagues beyond where we were previously.

III

Communications

Just as we must communicate a cyber incident or data breach to our clients, we should be
proactively telling clients what cybersecurity measures we are taking. If they include the use of
Al, and today they generally do, we must disclose that. How is a client to know whether or not
we are acting in the client’s best interests without substantial knowledge about how we secure

Iv-1



client data? We are almost at the point where we must inform a client whether we use — or do
not use — Al in working on client matters, particularly where usage of Al would provide better,
faster results —and perhaps cost savings.

ABA Formal Opinion 483

ABA Formal Opinion 483 was adopted in 2018, which seems like a long time ago. But it was
carefully crafted and holds up well. We particularly like the fact that it outlines “reasonable” steps
that lawyers should take in the event of cyber incidents or data breaches.

The opinion identifies six ABA Model Rules that might be implicated in the context of a data
breach:

Model Rule 1.1: Requires lawyers to “provide competent representation to a client,” including
exercising the requisite “legal knowledge, skill, thoroughness and preparation reasonably
necessary for the representation.”

Model Rule 1.4: Requires, among other things, that lawyers “keep the client reasonably informed
about the status of the matter” and explain matters “to the extent reasonably necessary to
permit a client to make an informed decision regarding the representation.”

Model Rule 1.6: Requires that lawyers “not reveal information relating to the representation of
a client unless the client gives informed consent” and “make reasonable efforts to prevent the
inadvertent or unauthorized disclosure of, or unauthorized access to, information relating to the
representation of a client.”

Model Rule 1.15: Requires lawyers to “appropriately safeguard” clients’ documents and
property.

Model Rule 5.1: Requires that lawyers with “managerial authority in a law firm . . . make
reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance
that all lawyers in the firm conform to the Rules of Professional Conduct.”

Model Rule 5.3: requires that lawyers in supervisory capacities “make reasonable efforts to
ensure that [any non-lawyer’s] conduct is compatible with the professional obligations of the
lawyer.”

All of the above, from today’s perspective, means that it is critical for lawyers to adopt ZTA to
protect client information and provide competent and diligent representation. When to adopt
it? Now is best, but soon it is going to be an ethical requirement.

ZTA can mean different things for different firms. What a large firm will implement will be
different from the measures taken by a smaller firm. It is imperative to consult with certified
cybersecurity experts to figure out the appropriate ZTA framework for your law firm, the budget
for that framework and the timing for its implementation.
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Law Firms Cringe, But Bow to the Need for Zero Trust Architecture

by Sharon D. Nelson, Esq., John W. Simek, and Michael C. Maschke
© 2023 Sensei Enterprises, Inc.

Zero Trust Architecture simplified

Lawyers have a “deer in the headlights” look whenever we talk about Zero Trust Architecture (ZTA) - and
we do understand that look. ZTA is complicated and often causes your eyes to glaze over about two
minutes after we bring ZTA into the conversation.

Let’s keep it as simple as a complicated subject can be.

Zero Trust Architecture (ZTA) is not a product you can buy in a store or online. It is a security model
presented in 2003 by the Jericho Forum, although the term “zero trust” dates back to 1994. The zero
trust model surfaced in 2010 but would take almost a decade to become prevalent. Our old models
assumed that users and devices within a network could be trusted and given access to resources based
on their location or other factors.

ZTA is different. It assumes that all users, devices, applications, etc. are potentially compromised and
must be validated before they are granted any access to a network. And periodically, they must be re-
valuated.

In essence, ZTA creates a security perimeter around each user, device or application — rather than a
perimeter around the entire network. Now you have more granular control over access to resources.
The perimeter security model doesn’t work as more and more firms move to a hybrid work environment
or even complete remote access. ZTA drills down to smaller objects and is well suited for a mobile
workforce. What does that mean to your firm? You stand a MUCH greater chance of defending against
cyberattacks — and of limiting the damage that an attack may cause. Now that’s a goal worthy of effort
and money.

What steps do you need to take to implement ZTA?

There are a lot of steps to take, but here are the basics.

e |dentify all users, devices and applications that need to have access to resources on your
network.

e Verify the identity of each user, device and application prior to granting access. How do you do
this? You use multi-factor authentication, device profiling and a long list of other methods.

e Limit access to the resources that are necessary to perform particular functions, using access
controls and role-based access.

e Monitor (24X7) activity on the network so that you can be alerted to any suspicious activity. Use
advanced analytics and machine learning.
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e Encrypt all data at rest and in transit to ensure there is no unauthorized access.

Why is it so important that law firms implement ZTA?

As all lawyers should know, their firms are one-stop shopping for cybercriminals. Break into a normal
company and you (mostly) get data about that company. Break into a law firm and you’ve got data
about a lot of people, companies, organizations and often, governmental entities.

Much of the data may be deeply confidential (medical data, financial data and intellectual property, etc.)
and law firms have an ethical duty to protect that data. In the event of a data breach, there could be
major legal and reputational consequences. With perimeter security being a broken model, there is
really no choice but to move to ZTA. To be ethically competent with the technology we use, there is no
other pathway.

At this point in time, law firms are connecting to their network and cloud services from many different
locations — and the people connecting may be clients, employees and third-party vendors. All of this
necessarily increases the risk of unauthorized access.

ZTA can help truly secure law firm data, hardening the firm’s overall security defenses. It helps firms
meet compliance and ethical requirements — and it sure as heck demonstrates to clients that the firm
takes the protection of client data very seriously!

Ethics and ZTA

When we lecture, we are often asked if ethical rules require that law firms adopt ZTA. Explicitly? No. But
they do require that lawyers take “reasonable” measures to safeguard client data. Both the duties of
competence and confidentiality require that. Very soon, within the next couple of years, no one is going
to question that ZTA is “reasonable” and must be implemented. Better to start down that path now and
be prepared.

Failure to move to ZTA may well, one day in the near future, be construed as failing to take reasonable
measures to protect client data from unauthorized access or disclosure — and that might lead to
disciplinary action or legal liability. And, as we note below, clients and cyberinsurance companies may
require the implementation of ZTA.

OK, you're sold. So how much will it cost to implement ZTA?

Boy oh boy, do we wish there was an easy answer to that question. Obviously, a lot will have to do with
the size of the law firm. Some firms need a greater level of security because of the data they hold. Some
firms have a very complicated IT infrastructure, others (especially the smaller law firms) do not.

You will have hardware and software costs for sure, including such things as firewalls, intrusion
detection systems and access control solutions.
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Configuration and integration costs will be incurred as you integrate ZTA into your existing IT
infrastructure. The bigger your firm, the more that will cost.

You'll need to budget for training. Employees need to understand ZTA and be comfortable using the
tools that come with it. They need to get used to access controls, multi-factor authentication and other
security practices. Though the training is essential, it is unlikely to be a big cost for a smaller firm.

Maintenance and monitoring costs are also a factor. There will be ongoing updates, maintenance and
monitoring on a 7X24X365 basis, with alerts likely going to a human-staffed Security Operations Center
(SOC). Not to worry. There are affordable outsourced solutions available to implement a lot of the Zero
Trust Architecture, even for small firms.

Overall, a small firm is looking at thousands of dollars, but likely not tens of thousands of dollars. The
price tag goes up the bigger you are. As you groan about the price tag, bear in mind the much larger
costs associated with a data breach. That may make your ZTA budget seem a little more palatable.

Still not persuaded? Need to understand why perimeter security won’t protect you?

We’re not surprised that we have to go over this ground again and again with clients. Perimeter security
worked and worked well for a very long time. But with the prevalence of cloud computing, mobile
devices and remote working, its effectiveness has eroded. Without a traditional perimeter, it becomes
increasingly difficult to control access to data. It becomes easier for a cyberattack to succeed — and not
by a little but by a lot.

Cybercriminals spend a LOT of time using techniques which will overcome a perimeter defense. These
techniques include phishing (the big kahuna), social engineering and malware designed to defeat
perimeter security. There are a lot of techniques — it takes us an hour to go through them all when we
do a one hour lecture so forgive us for simply touching on the highlights.

Remember that it takes just ONE compromised VPN connection to pierce your perimeter security wall.
And once inside the perimeter, the cybercriminals can move laterally through your network and do a
world of damage, including deletion of backups and massive exfiltration of confidential data. ZTA is the
inevitable upgrade you need.

Are cyberinsurance companies beginning to insist on ZTA?

Yup, they sure are. They may not explicitly demand it (yet) or even use ZTA terminology, but they are on
the way to doing so. They certainly encourage all moves toward ZTA and premiums will be less the more
you take steps to implement ZTA.

Today, insurers want to see multi-factor authentication. No ifs, ands, or buts about that. They also want
clients in the cloud, where they are safer. They often require that you have technology which monitors
for a data breach. They want all laptops used for work to be owned by and protected by the law firm —
no access by personal devices. They want encryption everywhere too.

The list goes on and on — but you get the idea. Every new requirement is moving the insured closer to
true ZTA. Expect that trend to continue. And if you don’t do what they want, they may deny coverage
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altogether or limit the amount of coverage. Every time we sit down with a client to go over a
cyberinsurance application, there is much gnashing of teeth by the client.

Are clients beginning to insist on ZTA?

Absolutely. The larger the client, the more they are likely to require cybersecurity assurances from their
law firm(s). Even less sophisticated clients are beginning to ask questions and demand cybersecurity
assurances from their law firm.

In a world where clients hear about data breaches daily, it is no wonder that they are not only looking at
their own internal security but that of their law firms. Law firms, especially the smaller firms, are not
noted for first class security. In March 2023, a single cybersecurity company reported that it had dealt
with data breaches at six law firms (not identified by name) in just the first two months of 2023. Imagine
how many law firm breaches were dealt with by all cybersecurity firms in the same time period.

Clients are currently dictating that certain security measures be followed — and larger clients may be
requiring that ZTA be implemented. In some industries — healthcare and finance are good examples —
there are regulatory requirements that the client AND the law firm may be bound by.

One more thought re: ZTA for law firms: Firms which implement ZTA are becoming more attractive to
clients. That’s something to think about as part of your marketing and client retention strategy.

If your head hurts from reading this article, a good resource is Microsoft’s Zero Trust Guidance Center
which may be found at https://learn.microsoft.com/en-us/security/zero-trust/

Final words:

WEe’ll note one last time that “perimeter security” is dead. That’s what makes ZTA so urgently needed.
So, if you choose to turn a blind eye to ZTA, remember the words of Benjamin Franklin: “By failing to
prepare, you are preparing to fail.”

Sharon D. Nelson is a practicing attorney and the president of Sensei Enterprises, Inc. She is a past
president of the Virginia State Bar, the Fairfax Bar Association and the Fairfax Law Foundation. She is a
co-author of 18 books published by the ABA. snelson@senseient.com

John W. Simek is vice president of Sensei Enterprises, Inc. He is a Certified Information Systems Security
Professional (CISSP), Certified Ethical Hacker (CEH) and a nationally known expert in the area of digital
forensics. He and Sharon provide legal technology, cybersecurity and digital forensics services from their
Fairfax, Virginia firm. jsimek@senseient.com.

Michael C. Maschke is the CEO/Director of Cybersecurity and Digital Forensics of Sensei Enterprises, Inc.
He is an EnCase Certified Examiner, a Certified Computer Examiner (CCE #744) a Certified Ethical Hacker
and an AccessData Certified Examiner. He is also a Certified Information Systems Security Professional.
mmaschke @senseient.com.
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March 30, 2023 — Our question to ChatGPT and its answer:

Legal ethics experts are emphasizing to lawyers that their ethical duties require them to
move to Zero Trust Architecture. Would you give us a list of why it is so important to move to
ZTA to protect client data?

Certainly! Here are some reasons why it is important for lawyers to move to a Zero Trust
Architecture (ZTA) to protect client data:

Protects against unauthorized access: ZTA is a security model that assumes all users, devices,
and applications are potential threats and requires strict access controls. By adopting a ZTA,
lawyers can reduce the risk of unauthorized access to client data.

Increases data privacy: Lawyers have a duty to protect the confidentiality of client information.
ZTA can help them meet this obligation by limiting access to data and keeping it secure.

Reduces the risk of data breaches: ZTA can help prevent data breaches by implementing multi-
layered security protocols, such as strong authentication, data encryption, and continuous
monitoring.

Enhances compliance: Lawyers must comply with various laws and regulations that govern the
handling of client data. ZTA can help them meet these obligations by providing a framework for
secure data storage and transmission.

Mitigates insider threats: While lawyers may trust their colleagues and employees, they still
need to protect against insider threats. ZTA can help mitigate the risks associated with internal
bad actors by providing a layered approach to security.

Provides a scalable solution: ZTA can be implemented at any scale, from small law firms to large
multinational corporations. This means lawyers can adopt a ZTA that fits their needs and
budget.

Future-proofs security: As technology advances and new threats emerge, ZTA provides a
flexible and adaptable security model that can evolve with the changing landscape of
cybersecurity.

In summary, adopting a Zero Trust Architecture can help lawyers protect client data by reducing
the risk of unauthorized access, increasing data privacy, reducing the risk of data breaches,
enhancing compliance, mitigating insider threats, providing a scalable solution, and future-
proofing security.

April 10, 2023 - Follow up question to ChatGPT and its answer:

When do you believe that Zero Trust Architecture will be fully implemented in U.S.
businesses? What are the things that are holding us back? How we can "do this better - and
faster?"
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As an Al language model, | don't have the ability to make predictions or beliefs. However, | can
provide you with some insights and information about Zero Trust Architecture and the current
state of its implementation in US businesses.

Zero Trust Architecture is a security model that requires strict identity verification for every
user, device, and network component trying to access an organization's network resources. This
security model assumes that no user or device can be trusted, even those already inside the
network perimeter.

Implementing a Zero Trust Architecture in US businesses is an ongoing process that requires
significant changes in the way organizations think about security. While some businesses have
already started implementing Zero Trust Architecture, it may take several years for it to be fully
adopted by all US businesses.

There are several things holding back the implementation of Zero Trust Architecture, including
the complexity of implementation, the cost of implementation, and the difficulty of integrating
existing security infrastructure with Zero Trust solutions. Additionally, many organizations may
not fully understand the benefits of Zero Trust or may be hesitant to make significant changes
to their current security practices.

To "do this better - and faster," businesses can take several steps, such as:

Educate employees and stakeholders about the benefits of Zero Trust Architecture and the
need for enhanced security measures.

Develop a clear implementation plan that outlines the steps needed to transition to Zero Trust
Architecture, including any necessary upgrades or changes to existing infrastructure.

Conduct a comprehensive risk assessment to identify potential security threats and
vulnerabilities.

Invest in Zero Trust solutions that are compatible with existing security infrastructure and
provide comprehensive visibility and control.

Engage with cybersecurity experts and seek guidance from industry peers who have
successfully implemented Zero Trust Architecture.

By taking these steps and adopting a proactive approach to security, US businesses can
accelerate the implementation of Zero Trust Architecture and better protect their network
resources and data.
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Zero Trust Maturity Model (from the Cybersecurity & Infrastructure Agency
(CISA)

CISA is one of our favorite sources of cybersecurity information. It is reliable and written in plain
language, though we confess that speaking simply about such a complex subject as ZTA can be
a challenge.

Here’s CISA’s Zero Trust Maturity Model:

Zero trust provides a collection of concepts and ideas designed to minimize uncertainty in
enforcing accurate, least privilege per-request access decisions in information systems and
services in the face of a network viewed as compromised. The goal is to prevent unauthorized
access to data and services and make access control enforcement as granular as possible. Zero
trust presents a shift from a location-centric model to a more data-centric approach for fine-
grained security controls between users, systems, data and assets that change over time; for
these reasons. This provides the visibility needed to support the development, implementation,
enforcement, and evolution of security policies. More fundamentally, zero trust may require a
change in an organization’s philosophy and culture around cybersecurity.

CISA's Zero Trust Maturity Model

CISA’s Zero Trust Maturity Model is one of many roadmaps for agencies to reference as they
transition towards a zero trust architecture. The goal of the maturity model is to assist agencies
in the development of their zero trust strategies and implementation plans and present ways in
which various CISA services can support zero trust solutions across agencies.

The maturity model, which includes five pillars and three cross-cutting capabilities, is based on
the foundations of zero trust. Within each pillar, the maturity model provides agencies with
specific examples of a traditional, advanced, and optimal zero trust architecture.

CISA drafted the Zero Trust Maturity Model in June to assist agencies in complying with the
Executive Order. While the distribution was originally limited to agencies, CISA was excited to
release the maturity model for public comment from Tuesday, September 7, 2021, to Friday,
October 1, 2021. CISA is working to adjudicate the comments and produce an updated version
of the guidance.

Federal Zero Trust Resource Hub

The Office of Management and Budget (OMB) and CISA maintain a central repository on federal
zero trust guidance for the Federal Civilian Executive Branch (FCEB) agencies. This website
includes the latest information and additional resources on zero trust, including the Federal
Zero Trust Strategy.
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Applying Zero Trust Principles to Enterprise Mobility

To support federal agencies and other organizations on their journey toward zero trust, CISA
has published Applying Zero Trust Principles to Enterprise Mobility. This new publication
highlights the need for special consideration for mobile devices and associated enterprise
security management capabilities due to their technological evolution and ubiquitous use.

This guidance is meant to be a complimentary effort to the recently released OMB Zero Trust
Implementation Template and CISA Zero Trust Maturity Model.

CISA drafted the Applying Zero Trust Principles to Enterprise Mobility to inform agencies about
how ZT principles can be applied to currently available mobile security technologies that are
likely already part of a Federal Enterprise’s Mobility Program. CISA released the document for
public comment from March 7, 2022, through April 20, 2022. CISA thanks all respondents for
their comments and is working to adjudicate the comments and produce an updated version of
the document.

IV-10



VSB Annual Advanced Real Estate Seminar March 1 and 2, 2024

Michael C. Maschke

mmaschke@senseient.com
censeient com 702 359 0700



“YOU CAN’'T FIX WHAT
YOU DON’T KNOW IS
BROKEN”



* Many things, which we’ll discuss
What’s broken? e 15t to note: Perimeter security no longer works
 Agreement is universal
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More mobile workforce

Why protecting the perimeter

Employees using personal

dOeSﬂ L WOrk danymaore . devices to work from home

Authorized devices internally
AND externally connected

Integration with cloud services
No set schedule for where
authorized connections are

coming from

Firm data resides internally
AND/OR externally
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2022 ABA Legal Tech Report

Worried about a 27% suffered a security breach.

' P Only 42% of respondents have an
Securlty breach incident response plan (IRP)

You should be. 32% have been infected with viruses,
spyware and malware

38% reporting loss of billable hours
from security incidents



Ransomware Attackers Take
Aim At Law Firms

AJ Shankar Forbes Councils Member
Forbes Technology Council COUNCIL POST | Membership (fee-based)
Innovat ion

CEO and Co-Founder at Everlaw — cloud-based software for

litigation and investigations.

March 12, 2021

“...law firms are increasingly an attractive
target because of the nature of their
business. In the course of corporate legal
and M&A work, litigation and other legal
services they perform, law firms and in-
house legal teams collect tons of confidential
corporate information and sensitive data like
tax returns. They can suffer reputational and
financial losses if they are breached,
especially if data is exposed.”
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#1 Cybersecurity
threat is
ransomware, the
perfect storm

* Two possible ransom
demands

* One for decrypting your
files

* |f they’ve taken your files,
another for destroying them

* Could they have kept a
copy? Sure.



Coveware
stats Q2 2023

* Average ransomware payment -
$740,144 (+126% from Q1 2023

* MOVEit campaign by Clop

ransomware group (estimated
S75-5100 million revenue)
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Industries Impacted by Ransomware Q2 2023

Utilities . Automobile
3.1% 3.9%
Technology Hardwar... /’/ Consumer Services
5.4% 3.9%
Software Services —" Financial Services
7.0% 7.0%
Food & Staples Reta...
Retailing 5.4%
6.2%
Real Estate
2.3%
Healthcare
14.0%
Public Sector ’
10.1%
Insurance
1.6%
Professional Services Materials
11.6%

15.5%

@ COVEWARE
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MODEL RULES
OF
PROFESSIONAL
CONDUCT

IV-20

Attorneys
Duty to Safeguard

Ethics Rules
Common Law
Contracts

Laws and Regulations

10



Ethics | ETHICs
(the big five) Al

* Rule 1.1 Competence
* Rule 1.4 Communications
* Rule 1.6 Confidentiality

e Rule 5.1 Responsibilities of a
Partner or Supervisory Lawyer

* Rule 5.3 Responsibilities
Regarding Non-Lawyer
Assistance




Competent and Reasonable
Measures

Qualified Consultant

Managed Service Provider (MSP)
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s AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPOMSIBILITY

Formal Opinion 483 October 17, 2018

Lawyers® Obligations After an Electronic Data Breach or Cyberattack
o
AMERICAN BAR ASSOCIATION

STANGING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 483 October 17, 2018
Lawyers” Obligations After an Electronic Data Breach or Cyberattack

Model Rule 1.4 reguires lawyers to keep clienis “reasonably informed” about the status of a
matter and to explain matiers “to the extent reasonably necessary o permit a client fo make an

informed decision regarding the representation.” Model Rules 1.0, 1.6, 5.1 and 5.3, as amended

in 2012, address the Fisks thal accompany the benefits of the wse of technology by lawyers. When
a data breach oceurs invalving, or having a substantial likelihood af invelving., material cliemt
informaiion, lowyvers have a duly 1o notfy clients of the breach and 1o take other reasonable steps
consistent with thefr obligations under these Model Rules.

Introduction’

Data breaches and cvber threats involving of targeting lawyers and law firms are a major
professional responsibility and liability threat facing the legal profession. As custodians of highly
sensitive information, law firms are inviting targets for hackers.® In one highly publicized incident,
hackers infiliraied the compuier networks at some of the country’s most well-known law firms,
likely looking for confidential information to exploit through insider trading schemes > Indeed,
the data security threat is so high that law enforcement officials regularly divide business entities

into two categories: those that have been hacked and those that will be*

In Formal Opinion 477R, this Commitiee explained a lawyer’s ethical responsibility to use

reasonable efforts when communicating client confidential information using the Internet.” This

1 This opzmion = based on the ABA Model Buoles of Professional Condoet a3 amended by the ABA House of
Delegares through Angest 2018, The laws, court roles, regulations, rules of professional conduet and opirdens

promulgated in i sl jursdistions are controlling.
% See, ez, Daz Steizer,

wekers Are Aggressively Targeting Law Firms* Data (Aog. 3, 20017), hitpse | wemw.io. som
{explamng thar “[flrom patear disputes 1o employment contracts, law fmms have a lot of exposiure 1o Sensilive
information. Becanse of their volversent, confidermial ipformation 1= stored on the enterprise systems that Law
This makes them & juicy Target for hackers that want to steal consureer informsation and corporate
e alve Crimingl-Seaking-Hasker " Reguests Network Breach fo ider Trading, Private [mdusicy
man 160304-01, FBI, CyEss Drvmso (dar
Hong & Robmn Sidel, Hockers Breaeh Low F
29, 2016}, https: 'www ws) com articl es hae kers-breach-cra 459293504
* Bobert §_ Wueller, [T, Combatting Threass in the Cyber World Outtmarting Tarrarists, Haclers and Spies, FBI
(Bfar 1, 2017}, hops. chives v/archives mews/speeches combating- threats-in-the-evber-world-sutmarting -
termtmst-hackers-and-spmes.
2 ABA Comm. on Biies & Prof']l Resporsibility, Fermal Op. 477R (2017) (*Securing Commnonication of Protected
Client Information™).

o}

Fotshal, Wars St. J. (Mar.

firrms-




Lawyers’
Obligations After
an Electronic
Data Breach or
Cyberattack

Rules 1.1 and 1.6 — Lawyers must use and maintain technology used to represent
clients and must use it in a manner that reasonably safeguards information

Competence obligation met through lawyer’s own study or employing/retaining
qualified assistance

Obligation to monitor for a data breach

Many cyber events are not breaches because client confidential information is
not compromised

What about ransomware? It depends.
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Obligation to
monitor for a data
breach

* Monitor access to data

& ‘-""-00--' —
22N

SECURITY
BREACH |

Som thg ent wi gPi tyg

e Unauthorized access

* Logging
* IDS/IPS
* Typically, breached

months before
discovery




Lawyers” Obligations After
an Electronic Data Breach
or Cyberattack

* Lawyers must employ reasonable efforts to monitor technology,
resources connected to the internet, external data sources and
external vendors providing data services

* Potential for ethics violation occurs when a lawyer doesn’t undertake
reasonable efforts to avoid data loss or to detect cyber-intrusion and
that lack of reasonable effort causes the breach
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Why do you need
/ero Trust?

e 2017 A casino suffered a
data breach

e Cause? Criminals

compromised a “smart
fish tank”

* Moved laterally through
the casino’s network




|((

Your ethical “get out
of jail free” card

e Comment 18 to Model Rulel.6(c) - If you make
“reasonable efforts” to prevent unauthorized
access or disclosure of information relating to
the representation of a client, then no
discipline

* Reasonable efforts depends on:

* The sensitivity of the information

e Likelihood of disclosure without additional
safeguards

e Cost of additional safeguards
 Difficulty of implementing safeguards

 Whether safeguard adversely affect the
lawyer’s ability to represent clients




Reasonable security?
It changes. Today?

Zero Trust

Backup

Encryption

Firewalls

Policies

Passwords

MFA

Least privileged access
VPNs

Physical security

ACCESS




Federal Government
ana Zero Trust

* M-22-09 Subject: Moving the U.S.
Government Toward Zero Trust Cybersecurity
Principles

* This memorandum sets forth a Federal
zero trust architecture (ZTA) strategy,
requiring agencies to meet specific
cybersecurity standards and objectives by
the end of Fiscal Year (FY) 2024 in order to
reinforce the Government’s defenses
against increasingly sophisticated and
persistent threat campaigns.

* https://www.whitehouse.qgov/wp-
content/uploads/2022/01/M-22-09.pdf
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https://www.whitehouse.gov/wp-content/uploads/2022/01/M-22-09.pdf
https://www.whitehouse.gov/wp-content/uploads/2022/01/M-22-09.pdf

/Zero Trust is Coming to
a Law Firm Near You

* Already moving toward Zero
Trust at large firms

* Less movement in small firms

* Learning about Zero Trust is a
huge endeavor

e But necessary — and required
by many cyberinsurance
companies
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Anonymous and so many other cybercriminals are ingenious at
getting in — we have to do better at keeping them out
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NIST Releases Draft
Zero-Trust Architecture
Guide (June 2022)

NIST - 3 key aspects of Zero Trust
Enhanced identity governance (EIG) T i 1-|I,'|- :

/ ,.!.!..,}p;;'}:ie:" N

Micro segmentation A
Software designed perimeters J -n.-

Users can only access data and
systems necessary to their job

Must re-authenticate themselves each N." 4 nuiﬂmmmw " “IT I. \
tlme h. T II i "I“III “ II
—

Do users like this? No




What is Zero
Trust?

* Different than current authentication
approach of single-sign on

Zero Trust is:

An infrastructure approach to network
security that uses the principle of “trust
no one and verify (and re-verify)
everything” in the management and
access of data and applications used in

the network.




Zero Trust Environment

Username and password (or passkey) are

often the primary gatekeepers of secure
access

e Multi-Factor Authentication (MFA)
* Active Directory

e Azure AD renamed to Microsoft Entra ID

In a properly configured Zero-Trust
environment, all access is validated
before any access is granted.




5 4 U

Time I‘o change
- BhA;

 #1 benefit is reduced risk!

, * Reduced risk = better protected data, less
benefits of Zero chance of cyber incident

Trust? * Reduced attack surface

What are the
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How do we
Implement Zero
Trust?

 Step by Step

e Cannot be done overnight

* Requires planning and
careful consideration

* Must have management
buy-in

* Complex to implement
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“Ideas are easy.
Execution Is
everything.”
P 92 5 A\VG nture capitalist
1 A ;% - John Doerr
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Where is
your data?

* On-premise
* Cloud
* Mobile

* Vendors and
other 3 parties




Where'does your data live?

Locally
* Computers
e-Servers
* External hard drives
* Backup

Cloud
* Who are the vendors that you utilize?
* Where is the data stored?

Data Center

Work from home environment
* |s your data on personal devices?



How is your data
accessed?

e Remotely
e Virtual Private Network

* Remote Access Solution
(GoToMyPC, Remote
Desktop, etc.)

Mobile Device

Locally
* Computer
e Tablet

Cloud-based

e Accessed through
logging into website

* File-sharing
* OneDrive, DropBox




Network Segmentation

* If you don’t do this, you’'re
rolling dice
e Separate logical networks

 Data

* Financial
* Operational

* \VoIP (phones)
* Credit Card

* Guest or Test




e
L ".;’_.
T
5 -H"';"':-_':::'

= . e - - e - S —
" ( b = e
e Bt e ey T
E " 5

* Ensures data from one network cannot be accessed from another

* Separates services

Network
: * |solates guest network from sensitive data
Segmentation . N o .
_ » Restricts ability for infection to jump from one network to another
Continued

* E.g. guest network infection cannot access network that stores
company data

e Credit card machine (PCI compliance) cannot be accessed from
guest network gg Jocal network



Segmentation
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e Can separate based on

device and type of data




Physical
segmentation

* Patching Ethernet
network drops into
separate switches

e Connected to own
Public facing Internet
Protocol Address




Logical Segmentation

Virtual Local Area
Networks (VLANS)

* e.g. Cisco
Meraki,

Managed
Switches

IR
CISCO

T
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SIEM

— -I.ISE Z =
TOr_mod.use x = Fay5e |
For_mod.use y - False

ror_mod.use_z = Trye

#eelection at the end -add
I _ob.select= 1

jer_ob.select=1

Semtext. scene.objects.activ * Aggregates analysis of data from multiple

i "Selected” + str(modifier
#eirror_ob.select = @
bpy . context.selected_obs Sources
Sata.objects[one.name].seM

Security Information and Event Management

Real-time analysis

rint(“please select exacthy =

_ OPERATOR CLASSES ~—=~

* Respond quickly to potential attacks

* Compliance requirements

erato ri):;‘e selected

es.op
g irror

-_mirrorX * Features vary

Affordable solutions
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e Password creation

A tug of war:
Security vs.
Convenience

* Password management
* Password reuse
* Password sharing

IVv-48



Security Fatigue: Average user has more than 40 sites
requiring password, but only 5 passwords — Experian



2023 — 10 most
common passwords —
Cybernews.com

123456
123456789
gwerty
password
12345
gwerty123
1g2w3e
12345678
111111
1234567890

Power On
Screen Saver

V=50



Password Characteristics

Sidney Poitier 1927-2022

June 2017 NIST Digital Identity Guidelines -
length beats complexity, special characters
and upper and lower case help — use
passphrases

14-64 characters (emojis and spaces)
2022TheycallmeMisterTibbs!

Don’t need to change passwords very often
Database of compromised passwords




Should you allow browsers to “remember” your p